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The Shortcomings of Dublin II: Strasbourg’sM.S.S. Judgment and its
Implications for the European Union’s Legal Order

By Dr Paul Gragl, Research Fellow at City Universiondon

(contact: paul.gragl.1@city.ac.uk)

l. Introduction

The year 2011 was enframed by two essential judtgrierthe field of European asylum law; firstly Byrasbourg’s verdict
in M.S.S' in January 2011, and secondly by Luxembourg'siguin N.S. and M.E.in December 2011. These two decisions
vividly recalled that the European system of fundatal rights protection builds upon a multi-levegime of intertwining
domestic, supranational and international mechanidthe entanglement of human rights within thisalegpaze, however,
appears to become a major legal issue, since tisteege of two supreme legal systems (the Europé@ion and the
Council of Europe) and their respective courts (@wairt of Justice of the EU and the European Coutiwhan Rights)
leads to conceptual divergentés the protection of human rightsThis divergence manifests itself most vividly hetarea
of the EU’s Common Asylum Policy, in particular iontext with the application of the so-called DublifRegulation,
which governs the member states’ responsibilitgxamining asylum applications. Strasbourg’s judgnietheM.S.S case
highlighted the existing deficiencies and shortaagsi of this EU Regulation in the field of human tigprotection in the
event of removal of asylum seekers to another mesthge such as Greece, where they might face@useaisk of inhuman
or degrading treatment in violation of Art. 3 ECHRheTsubsequent order to suspend the transfer ofirasgeekers to
Greece might, however, lead to a clash of the merstaes’ obligations under EU law and the Conwentand an
unwelcome interference by the ECtHR with the EU’somamous legal order. This event and the subseduehtcase
prompted the CJEU to react M.S.S.and thus to clarify its relationship to the Convemtand the Strasbourg Court. These
two cases and their potential implications for Unliaw thence present the research focus of thifystu

This contribution will therefore present the detahd the most imminent consequences oMi& S judgment, in particular
with respect to the European Union and its memtaes (B); after that, it will depict the detailstbEN.S case, especially
its significance for the future application of tBeblin II-Regulation, the autonomy of EU law vis-BECtHR judgments,
and the possible development of infringement prdicegs and preliminary ruling procedures in asyleiated cases (C);
beyond that, this contribution will provide an aak on the question how tihé¢.S.S.andN.S.cases will influence the future
judicial interface between the Luxembourg and $wasg Courts and whether thé.S. judgment may be seen as a

preparatory act for the EU’s accession to the EemopConvention on Human Rights.

Il. M.S.S. v. Belgium and Greece

1. Factual Background and Initial Procedures

! ECtHR, M.S.S. v. Belgium and Greece, Appl. No63809, Judgment of 21 January 2011.

2 CJEU, N.S. and M.E., Joined Cases C-411/10 aA83C10, Judgment of 21 December 2011. Hereinaftigrreferred to as theN'S.
case”.

See Sacha Prechal/Bert van Roermund, BindingyUmiEU Legal Order: An Introduction, in: Sacha éhal/Bert van Roermund
(eds.), The Coherence of EU Law, 2008, 7.

See Sonia Morano-Foadi/Stelios Andreadakis, Tbeve€rgence of the European Legal System in thetfiega of Third Country
Nationals in Europe: The ECJ and ECtHR JurisprueleBaropean Journal of International Law, 22 (2C1,1)071.
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During the last years, the situation for asylumkee® in Greece underwent dramatic and deteriorativenges. Given the
current financial crisis and the location of Greerethe Union’s external frontier, the Greek asylsystem came under
particularly heavy pressure and the conditions iee® detention camps consequently involved a Highaf ill-treatment
After several domestic courts, such as the Austriand the German Constitutional Courtsad decided that the transfer of
asylum seekers under the Dublin II-Regulation wasarmount to a violation of Art. 3 ECHR, the Straslgp@ourt had to
react as well and withdrew its confidence in thedpean Union’s power to protect fundamental rightthe area of asylum
law in itsM.S.S judgment Since the Dublin II-Regulation (as piece of Europemion legislation) had been enacted by the
EU, Strasbourg was confined to scrutinize the mévmember state action which was allegedly inatioh of the
Convention. Before the European Union’s accessiaiméoConvention, the ECtHR does not have any jurigdicatione
personaeover the EU and its legal order, which means tihatactual implementation of the Dublin II-Regulati@sts with
the member states (which certainly remain respdémilo any breaches of the Convention).

In this concrete case, the applichhS.S’ had left Afghanistan and entered the Europeanttiimugh Greece where he did
not apply for asylum. He was detained by the Graatkorities and, after one week of detention, ssdaand ordered to
leave the country. After transiting through Frarfee arrived in Belgium and applied for asylum. Acling to the Dublin II-
Regulation, Belgium was not responsible for examiriimgasylum application; moreover, as there wagseaeon to suspect
that the Greek authorities would fail to honourithmbligations in asylum matters under Europeanddraw, the Belgian
authorities were under no obligation to apply theeseignty clause set forth in Art. 3 (2) of thegRRation. Consequently,
Belgium decided not to allow the applicant to stag &sued an order directing him to leave Belgium.application for
interim measures to stop his deportation was sulesdly declined by the ECtHR. After his transfer te€&e,M.S.S.
informed the ECtHR through his lawyer that upon ailrihe had immediately been placed in detentioa lmilding next to
the airport, where he was locked up in a small spaith twenty other detainees, had access to titetsonly at the
discretion of the guards, was not allowed out theoopen air, was given very little to eat and twasleep on a dirty mattress
or on the bare floor. Due to these conditidWls$.S contacted his lawyer again to submit an indivichpplication under Art.

34 ECHR against Belgium and Greece to the Strasbourg.&o

2. Strasbourg’s Judgment

In its ruling, the ECtHR determined that the dep@tabf M.S.S by Belgium to Greece amounted to a violation of A&r
ECHR by both Belgium and Greeteln this context, it is most intriguing that Strasibg declared the acts afvo
contracting parties, which are at the same timeniglinber states, to be in violation of the Conventidnis means that by
simply applying the Dublin lI-Regulation, i.e. EUwaGreece and Belgium directly and indirectly encresd upon the
guaranteed rights provided for in Art. 3 ECHR.

Strasbourg took into account that those membeestahich form the external borders of the EU culyeaxperience
substantial difficulties in coping with the incréaginflux of asylum seekers. Moreover, the ECtHRremiledged that their

special situation is further aggravated by the igppibn of the Dublin II-Regulation and the subseguetransfers of asylum

See e.g. UNHCR, Observations on Greece as a §afmsylum, December 2009.

6 See VIGH, U 694/10 - U 1441/10, Judgment of 7obet 2010.

7 See e.g. BVerfG, 2 BvQ 68/09, Judgment of 23 &aper; BVerfG, 2 BvR 2603/09, Judgment of 13 Noven009; BVerfG, 2

BVR 2879/09, Judgment of 22 December 2009.

See Andreas von Arnauld, Konventionsrechtlichen@en der EU-Asylpolitik — Neujustierungen durcls dteil des EGMR im Fall

M.S.S ./. Belgien und Griechenland, Européaischen@rechte-Zeitschrift, 38 (2011) 10-12, 239.

o According to Art. 47 (3) Rules of the Court, @pphts “who do not wish their identity to be dis#d to the public shall so indicate
and shall submit a statement of the reasons jusgifguch a departure from the normal rule of publicess to information in
proceedings before the Court.”

10 See ECtHR, M.S.S. v. Belgium and Greece (201drpg9-53.

1 The ECtHR also found violations of Art. 13 ECHfRdonjunction with Art. 3 ECHR by Belgium and Gregedue to the different

context of these findings, however, they will nat éxplicitly discussed in this study. See ECtHRSN3. v. Belgium and Greece

(2011), paras 265-322 (violations of Art. 13 ECHRGreece) and paras 369-397 (violations of AtECHR by Belgium).
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seekers by other EU member states. Nonethelessraegard to the absolute character of Art. 3 ECRiRese circumstances
cannot absolve a contracting party of its obligatiander the Conventidf.

The ECtHR repeated that it had already considereattier casé$ that the abovementioned conditions found in Greek
detention centres amounted to degrading treatmebtdach of Art. 3 ECHE Given the particular vulnerability df1.S.S.
caused by his migration and the traumatic expeegmrior to its arrival in Europé,the Strasbourg Court considered the
detention conditions as unacceptaBlésurthermore, it ruled that the Greek authoritiéso aviolated Art. 3 ECHR by
neglecting their responsibilities under the Eurep&eception Directié and held them responsible, because of their
inaction, for the situation in which the applictas found himself for a couple of months, namelind in the street, with no
resources or access to sanitary facilities, antiowit any means of providing for his essential neéuighe view of the
ECtHR, such living conditions also fell within theoge of Art. 3 ECHR®

Strasbourg’s examination of Belgium’s indirect viadas of Art. 3 ECHR proves to be more complex tham preceding
scrutiny regarding Greece, as it pierces right theintricate interplay of international law arrak tEuropean Union’s legal
order. At the outset, the ECtHR had to take recotosés findings inBosphoruswhere it held that state action taken in
compliance with EU law is justified as long as theion is considered to protect fundamental rightsh substantially and
procedurally, in a manner which can be considetéeast equivalent to that for which the Conveniiwavides?® Yet, such
equivalent protection would only be presumed iresashere the respective state has no discretiat iat implementing a
legal act® The ECtHR clarified that, according to Bosphoruspresumption, the contracting parties neverthetessain
responsible under the Convention for all actions amissions of their authorities under their doneekdiv or under their
international legal obligations. Conversely, aestabuld be entirely responsible under the Convenfiiorall acts falling
outside its strict international legal obligatioris-a-vis other organizations, most notably whémsas permitted to exercise
discretion?? The court then scrutinized the “sovereignty clausért. 3 (2) of the Regulation and concluded thatder this
provision, the Belgian authorities could have refeai from removing the applicant, if they had coasd that Greece was
not capable of fulfilling its obligations under ti@nvention. As a result, Strasbourg opined thatithpugned measure,
namely the removal of1.S.S.from Belgium to Greece, did not strictly fall withiBelgium’s obligations under EU law,
which also meant that the presumption of equivabeotection did not apply in the case at h&hd.

The ECtHR therefore concluded that Belgium should hagarded as rebutted the presumption that thekGreghorities
would respect their international obligations iylam matters* Beyond that, Strasbourg noted that numerous repods
materials indicated the practical difficulties ihet application of the Dublin regime in Greece ahdt tthe European
Commission has already made proposals to strengthenprotection of fundamental rights of asylum seskby
implementing a temporary suspension of transfedeurthe Dublin 1l-Regulation. Such a step would haveided the
removal of asylum seekers to member states whiehuamable to guarantee a sufficient level of fundataderights
protection?® As a consequence, the applicant’s transfer by Beldb Greece was tantamount to a violation of AfECHR

and, accordingly, Belgium was held responsiblet®iridirect violation of the Convention.

12 See also ECtHR, Chahal v. United Kingdom, Appl. R2414/93, Judgment of 15 November 1996, para 76.

13 See ECtHR, M.S.S. v. Belgium and Greece (201 g24.

14 See ECtHR, S.D. v. Greece, Appl. No. 53541/0dgthent of 11 June 2009, paras 49-54; ECtHR, Tabe$reece, Appl. No.
8256/07, Judgment of 26 November 2009, paras 3&&HR, A. v. Greece, Appl. No. 12186/08, Judgmeh®22 July 2010,
paras 57-65.

15 See ECtHR, M.S.S. v. Belgium and Greece (20 g31.

16 See ibid., para 232.

1 See ibid., para 233.

18 See Council Directive 2003/9/EC of 27 January®D8ying Down Minimum Standards for the Receptié\sylum Seekers, OJ L
31/18, 6 February 2003.

19 See ECtHR, M.S.S. v. Belgium and Greece (201drp$263-264.

0 See ECtHR, Bosphorus v. Ireland, Appl. No. 450860udgment of 30 June 2005, para 155.

2 See ibid., paras 156-157.

2 See ECtHR, M.S.S. v. Belgium and Greece (201drp 838.

= See ibid., para 340.

24 See ECtHR, M.S.S. v. Belgium and Greece (201drp B45.

% See ibid., paras 347-350.



3. Aftermath: A Clash of Obligations and New Ruledor European Asylum Law?

In a manner of speaking, thé.S.S judgment represents Strasbourg’s test case inhwihie court had to apply its settled
case-law on the transnational dimension of the Quiwe, first developed in thSoeringcasez,6 to a situation where EU
member states had to implement EU asylum law allgge violation of the Conventioff. Thus it became evident that the
transfer of asylum seekers to a country where thight face a serious risk of ill-treatment amouotsn indirect violation
of Art. 3 ECHR, if the member state enjoys a mardidiscretion in deciding whether or not to applg govereignty clause
of Art. 3 (2) of the Dublin II-Regulation. Moreove8trasbourg indirectly revealed that the overaticapt of the Regulation
is based on serious shortcomings, such as thetldgaasylum-seekers may rely on equal access tafnantal rights
protection and justice in each member stat€herefore, it had to condemn the strict applicatif Art. 3 (1) of the
Dublin ll-Regulation by Belgium with respect to Greét This modus operandhas placed a substantial burden upon EU
member states when acting under the provisions daidn in the Dublin II-Regulation and has elucidatedt Union
membership alone does not provide a sufficient antee to ensure the principle nbn-refoulement’ Additionally,
Strasbourg’s decision in January 2012 to suspeadrémsfer of a Sudanese asylum seeker from Austtitungary on the
basis of an interim measure underlines the fadt dhaincreasing number of EU member states do owiplty with their
obligations under the Conventich.

Yet, this is the exact legal crossroads where teenber states could hypothetically face major proBldetween their
obligations under the Convention on the one hardl arder EU law on the other hand. Since the DulblRegulation
principally obliges the member states to returduamyseekers to the member state of first arrivalegensive exercise of the
sovereignty clause or any refusal to act in acaurdavith the provisions of the Regulation, howevasuld undermine the
effet utile of the European Union’s legal system and constitutbreach of EU law, which may lead to infringetmen
proceedings under Art. 258 TFEU. Consequently, i iat least theoretically — possible that the mansbates could be
caught between a rock and a hard place, in paatidnl situations similar to th®l.S.S.case: either they transfer asylum
seekers to unsafe countries in accordance with3Afl) of the Dublin II-Regulation and breach the @antion, or they
violate EU law by applying Art. 3 (2) of the DublirRegulation in every case an asylum seeker wéadd a serious risk of
ill-treatment in the receiving state. The questiemains how the member states can escape thisnddeand the potential
clash of obligations when they have to decide wéreth exercise their discretion under the sovetgiglause.

The most important message of Strasbouky'S.S judgment is that the EU’s asylum regime is in dieed of something
stronger and more convincing than the sovereiglatyse in Art. 3 (2) of the Dublin II-Regulation, arder to remedy the
Regulation’s cumbersome effect on EU border memtstes? and the imminent dilemma of obligations for thenmber
states. Obviously, it is the discretionary dimensid this provision which brings about the mostssirg legal issues within
the multi-level maze of European human rights mtite in the field of asylum law. It was preciséhe sovereignty clause
which allowed Strasbourg to circumvent a directflicinwith the Luxembourg Court by referring to théscretion afforded
to the member states under Art. 3 (2) of the DubliRegulatiori® and to the fact that Belgium could have avoidedeath

of the Convention by simply exercising its right enthis very provisiori*

The first and most immediate consequenchI@.S.is its regulatory effect on the future behaviotithee other EU member
states. Even though ttstare decisisloctrine has never been accepted in internatiemaP and Strasbourg’s decisions are

% See ECtHR, Soering v. United Kingdom, Appl. Né038/88, Judgment of 7 July 1989.

z See von Arnauld (2011), 239.

% See Geoff Gilbert, Is Europe Living Up to Its @faltions to Refugees? European Journal of InternatiLaw, 15 (2004) 5, 971.

29 See Marc Bossuyt, Belgium Condemned for InhumaBegrading Treatment Due to Violations by Greet&d Asylum Law,
European Human Rights Law Review, 16 (2011) 5, 589.

See Patricia Mallia, Case of M.S.S. v. Belgiund &reece: A Catalyst in the Re-Thinking of the Dbl Regulation, Refugee
Survey Quarterly, 30 (2011) 3, 125 et seq.

s See ECtHR, Application v. Austria, Appl. No. 2283, Interim Measure of 11 January 2012.

32 See ibid., 126.

i See von Arnauld (2011), 241.

34 See ECtHR, M.S.S. v. Belgium and Greece (20%drp$339-340.

% See Yuval Shany, The Competing Jurisdictionstd#rhational Courts and Tribunals, 2005, 25.
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only bindinginter partes® the persuasive power of th&.S.S judgment should be a certain “guideline” for théey EU
member statéé when deciding to remove asylum seekers under th#iDII-Regulation. Accordingly, it can no longee b
accepted that states fail to draw the consequesfgesigments finding violations of the Convention &yother state when
the same legal problem exists in their own legdkeorOne might say that the binding effect of Stoasg’s interpretation
goes beyond the principle ofs judicatain the strict sens&. Furthermore, this quasés judicataeffect ofM.S.S can be
based on the fact that the EU member states paitakee Dublin regime which in turn relies on thember states’
compliance with the Conventidh.

Other possible consequences, however, are lesbl@agd require further analysis for clarificatidrhe first problem in this
context is the aforementioned hypothetical questiether and how the member states can escapegatisaty conflicts
between their obligations under the Convention &iodd¢ under European Union law. Given the currenason in Greece,
asylum cases similar #91.S.S.will eventually end up before the ECtHR which wiliae again decide that the transfer of
asylum seekers to Greece is in violation of the @atien. The second problem in this regard is thestian whether the
ECtHR’s judgment ifM.S.S will turn the member statediscretionunder the sovereignty clause in Art. 3 (2) of Ehebdlin
I-Regulation into aduty to examine asylum applicatidfisn all cases where the removal of an asylum seekéne state
actually responsible under Art. 3 (1) of the DubliRegulation would expose individuals to a seriois& of ill-treatment.
This course of action would be in accordance withhitherto existing case-law of domestic Constinal Courté' and the
principle of solidarity and the fair sharing of geaphically and thus unequally distributed burdeesveen the member
states, by virtue of Art 80 TFEU. Such a duty, exidly imposed by the ECtHR would, however, integfaith the Union’s
internal legal order and therewith encroach uperatiitonomy of EU la?

In February 2011, the pressure of #1e5.S judgment put on the EU’s asylum regithéed to a reaction by the European
Parliament. Members of Parliament inquired how Eheopean Commission would react to Strasbourg’ssaeciand
whether “it would take action against Greece arairesg any other member states which similarly tiailook after asylum-
seekers properly* Furthermore, the CJEU was requested to deliverefinginary ruling on the question whether the

member states are now obliged to exercise the sigvety clause before transferring asylum seeke@Gréece.

M. The Implications of M.S.S. for the EU’s Legal Order

1. The Echoes oM.S.S. in Luxembourg

Without doubt, Strasbourg’s judgment M.S.S was a major milestone in the development of Eeaopasylum law.
Nevertheless, the Luxembourg Court was recentlyedallpon to decide on the facts of the joined ca$@&&S.andM.E,
which greatly resemble those of thieS.S.case and helped overcome the shortcomings of Diikfor the time being. As in
M.S.S, the concerned individuals.S.and M.E. had entered the EU via Greece without applyinga®fdum, and had then
travelled on to the United Kingdom and Ireland,ple&.’#.ivelyf15 The difference td\.S.S, however, lies in the fact that —

presumably in anticipation of Strasbourg’s decisiahe applicants have not been transferred tod@rde fact, theCourt of

3% See Jens Meyer-Ladewig, EMRK Handkommentar, 20Att. 46 para 15, and Christoph Grabenwarter, Edisghe
Menschenrechtskonvention, 2009, § 16 para 9.

87 See Ulrike Brandl, M.S.S. gegen Belgien und Gredand und Folgewirkungen fiir andere Dublinstaatet fir Griechenland,
Fremden- und asylrechtliche Blatter, (2011) 1, 10.

% See Memorandum of the President of the Europeant®f Human Rights to the States with a View tefring the Interlaken
Conference, 3 July 2009, 6 et seq.

% See Brandl (2011), 10.

40 See Matthias Lehnert/Marei Pelzer, Der Selbsidinter Mitgliedstaaten im Rahmen des EU-Asylzodigkeitssystems der Dublin

II-Verordnung, Neue Zeitschrift fiir Verwaltungsréc9 (2010) 10, 615.

See footnotes 6 and 7.

42 See e.g. CJEU, Opinion 1/91, EEA I, Opinion ofllecember 1991.

43 SeeBossuytBelgium Condemned, 597.

a4 European Parliament, Judgment by the Europeant @bHuman Rights in the Case of M.S.S. v. Belgiand Greece, Parliamentary
Questions of 10 February 2011, E-001222/2011.

4 See CJEU, Joined Cases C-411/10 and C-493/10/Secsetary of State for the Home Department andl. Mnd Others/Refugee
Applications Commissioner, Judgment of 21 Decen20dr, paras 34-50 (N.S.) and 51-53 (M.E.).
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Appeal of England and Waf8sand theHigh Court of Ireland” opined that “decisions on certain questions of Ream
Union law were necessary for [them] to give judgirien].”*® As a consequence, these courts requested the baxeg
Court to give a preliminary rulindgnter alia, on the question whether the member states arerwamy duty to exercise the
sovereignty clause under Art. 3 (2) of the DublirRégulation in ordenot to violate any fundamental rights of asylum

seeking individuals.

2. Luxembourg’s Judgment
The British and Irish Courts referred seven differqoestions to the CJEU, of which, however, only fame directly
relevant for the scope of this contribution. Furthere, as these four questions address overlagpidgsimilar legal issues,

the CJEU’s respective answers will be consideredthmg and scrutinized under the two subsequenirigsad

a. The Sovereignty Clause and the Scope of EU Fundamntal Rights

By their first question, the domestic courts askeckembourg whether a decision made by a membee stater the
sovereignty clause of Art. 3 (2) of the Dublin ll-gReation to examine an asylum application for whactother member state
is primarily responsible, were to fall within theope of European Union law. The principal objectifehis question is to
ascertain whether the member states must comply tvé& provisions of the Charter in deciding whettteexercise the
sovereignty clause, especially within the ligh#ef. 6 (1) TEU and Art. 51 (1) ChFR.

It is beyond doubt that pursuant to Art. 1 ECHR, B¢ member states are obliged to secure to everygthén their
jurisdiction the rights and freedoms enshrinedhia European Convention on Human Rights, as all ehthe contracting
parties to this international treaty. The obligatiof the member states to ensure and guarantearherdal rights as
enshrined in EU law, however, proves to be a mdusive matter. According to the wording of Art. $1) ChFR, EU
fundamental rights are only binding upon the memitates “when they are implementing Union law”. Tdugestion
remains, though, what this wording exactly means ander what circumstances the member states Bctiraplement
Union law”.

In its arguments, the CJEU clearly took recours¢hto opinion of Advocate General Verica Trstenjakwihich she had
referred to the “Explanations Relating to the ChasfeFundamental Rights® and argued that, under the first sentence of
Art. 51 (1) ChFR and the CJEU’s case-lawitachauf’ the member states are bound by the requiremerikegfrotection
of fundamental rights when they implement Union kamd that they must also apply Union law in conftyrwith those
requirements? Moreover, the Advocate General inferred from th&(@3 judgment in th&ERT casé® that, if the member
states restrict fundamental freedoms as guararigdate Treaties, this course of action must satikfy requirements of
fundamental rights protection as enshrined in th&stegal order?

The Luxembourg Court therefore concluded that thas@e made by a member state under Art. 3 (2hefDublin II-
Regulation whether to examine a claim for asylurtoibe regarded as a national measure implementingpEan Union
law, must be answered in the affirmative. Desgiie margin of discretion afforded to the memberestabh making the
decision whether to examine an asylum applicatitatisions taken by the member states on the bagigt.3 (2) of the

Dublin II-Regulation are to be regarded as implefimgnimeasures within the meaning of Art. 51 (1) CRERhis means

46 See CJEU, Case C-411/10, N.S./Secretary of 8natbe Home Department, Reference for a PrelinyifRuling from the Court of
Appeal (England & Wales) (Civil Division) of 18 Augt 2010, OJ C 274/21, 9 October 2010.

4 See CJEU, Case C-493/10, M.E. and Others/RefAgpécations Commissioner, Minister for Justice,uatity and Law Reform,
Reference for a Preliminary Ruling from High Coofrireland of 15 October 2010, OJ C 13/18, 15 JgnRall.

8 CJEU Joined Cases C-411/10 and C-493/10, N.3¢tBeg of State (2011), para 49.

4 See CJEU, Joined Cases C-411/10 and C-493/10Secsetary of State for the Home Department, @piraf Advocate General
Trstenjak of 22 September 2011, para 69.

50 See Explanations Relating to the Charter of Foretdal Rights, OJ C 303/32.

51 See CJEU, Case 5/88, Wachauf, Judgment of 131989, para 19.

52 See CJEU Joined Cases C-411/10 and C-493/10SHcgetary of State (2011), Opinion of Advocate &ahTrstenjak, para 77.

53 See CJEU, Case C-260/89, ERT, Judgment of 181B8t paras 41-45.

54 See CJEU Joined Cases C-411/10 and C-493/10SHcgetary of State (2011), Opinion of Advocate &eahTrstenjak, para 77.

% See CJEU, Joined Cases C-411/10 and C-493/10Sdcsetary of State (2011), para 68.
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that, when making a decision under Art. 3 (2) & Bublin II-Regulation, the member states do in fagilement EU law
and, more importantly, they are bound by the Chaittgparticular by the provisions and duties setifan Art. 4 and 19 (2)
ChFR when transferring asylum seekers to anothertat

After Luxembourg’s verdict, the member states W@l left with a twofold obligation in the field obglum law and in the
event of removal or transfer of asylum seekerstlfir as contracting parties to the Conventiony thees obliged to comply
with Art. 3 ECHR and the pertinent judgments delidebg the Strasbourg Court. Secondly, despite thremddiscretion in
this area, decisions made by the member statebeidsis of Art. 3 (2) of the Dublin II-Regulatiofs@ amount to an
implementation of European Union law and are tmeompassed by the provisions of the Fundamentalt&®kigharter. This
means that a removal of asylum seekers to a cowiteye they might face a serious risk of ill-treatrhnot only breaches
the Convention (as Strasbourg has hel§i.S), but also the EU’s Charter of Fundamental Rights therewith — under
Art. 6 (1) TEU — primary law’

b. An Obligation to Exercise the Sovereignty Clause?

Given the member states’ hypothetical dilemma offlaxiing obligations under EU law and the Conventithe referring
courts principally asked by their second, third &mgth questions whether the member states argatbtl under the Charter
and EU fundamental rights to exercise their rigiiisler the sovereignty clause, if it were estabtistiet the transfer of
asylum seekers to the member state primarily resplmnfor the application would expose them to doses risk of
fundamental rights violatior®. Through these questions, the domestic courts dlBsiequested the CJEU to clarify the
issue of incompatible obligations within the boures of European Union law and therewith to remthie considerable
burden from the member states. Moreover, a cleducancluding judgment on this particular matterlloxembourg would
expectedly circumvent any further interference Wit European Union’s legal autonomy by the Stragip@ourt.

At the outset of its judgment, the CJEU reconfirrtteat the Common European Asylum System is basetieprinciple of
non-refoulemenas enshrined in the Geneva Conventibwhich must be respected by virtue of Art. 18 aBd2) ChFR and
Art. 78 TFEU®® As a consequence, the member states and theioriigth must not only interpret their national lamv
accordance with EU law in general, but also secgnBbl law in compliance with EU fundamental righisie to the mutual
confidence in all member states that they obsamddmental rights as set forth in the Geneva Coiweand the European
Convention on Human Rights, it must be assumed tieatreatment of asylum seekers in the member stataplies with
the requirements of these legal documents. Onlausee of this mutual confidence, the Dublin II-Retala could be
adopted in order to increase legal certainty fgiam seekers and to accelerate proceedihiy®t, if there are substantial
grounds for believing that the conditions in a memdtate will result in inhuman or degrading treairwithin the meaning
of Art. 4 ChFR, the transfer of asylum seekers uder3 (1) of the Dublin 1l-Regulation would be inopatible with this
provision®® Subsequently, the Luxembourg Court referred to E®HR’s judgment inM.S.S and concluded that in
situations such as iN.S.or M.S.S, the member state@say nottransfer asylum seekers to the member state regperior
examining the asylum application, if systemic deficies in that member state amount to real ri$kshuman or degrading

treatment within the meaning of Art. 4 ChER.

In the light of these findings, Luxembourg heldttBaropean Union law precludes the member statem fronclusively
presuming that the member state originally respmadgor examining an asylum application under &r{1) of the Dublin II-

Regulation observes the fundamental rights of the*EReyond that, the existence of systemic deficiendgiesulting in

56 See ibid., para 69.

57 See von Arnauld (2011), 242.

%8 See CJEU, Joined Cases C-411/10 and C-493/103&csetary of State (2011), paras 70-72.
5 See CJEU, C-31/09, Nawras Bolbol, Judgment afutiz 2010, para 38.

60 See CJEU, Joined Cases C-411/10 and C-493/10SEcsetary of State (2011), para 75.

el See ibid., paras 77-80.

62 See ibid., para 87.

&3 See ibid., para 94.

o4 See ibid., para 105.



inhuman or degrading treatment, entails that thenbae state which should carry out the transfehefdasylum seeker, must
continue to examine the criteria of the Regulatiowrider to establish whether these criteria enabtgher member state to
be identified as responsible for the examinatiotthef asylum applicatioft. However, if it becomes necessary, the member
state in which the asylum seeker is present, ntsisif iexamine the asylum application in accordanite the sovereignty
clause of Art. 3 (2) of the Dublin ll-Regulati8h.This means that, even though not explicitly statedhe judgment,
situations such as iM.S.S.or N.Sobligate the member state in which the asylum saskmesent to exercise the sovereignty
clause and to become the member state responsibéxdmining the application. In other words, Lukemrg has heeded
Strasbourg’s opinion in thEl.S.S judgment and has effectively transformed thgcretionof the sovereignty clause into a
duty to examine an asylum application, if the condiidn the member state originally responsible argataount to

inhuman or degrading treatment within the meaningro 4 ChFR.

3. Legal Ramifications for the EU and the Member Sites

Luxembourg’sN.S ruling less than a year after Strasbould'$.S.judgment may be considered a judicial masterstroke
Through this judgment, the CJEU managed to kill tals with one stone: not only did it guarantee ghetection of
fundamental rights of asylum seekers in precarstustions (especially when being removed to amotbentry, but also
succeeded in resolving a potential treaty conflittthe member states’ conflicting obligations und#y law and the
Convention, and in maintaining the autonomy of th@od’'s legal order vis-a-vis the external influenziethe ECtHR.
Beyond that, theN.S judgment will also have a significant impact dw tsystem of preliminary rulings and infringement

proceedings in asylum-related cases.

a. From Discretion to Duty — Resolving the Dilemmaf Conflicting Obligations

Luxembourg’'s paramount tactical merit in resolvitige (theoretically) impending clash between the temstates’
obligations under EU law and the Convention wasotwser any decision by a member state on the bagig. 3 (2) of the
Dublin II-Regulation as an implementation of Uni@mvlfor the purposes of Art. 6 (1) TEU and Art. 3) ChFR®’ Hereby
the CJEU established that the exercise of the siovetyeclause falls within the scope of Europeanddniaw which means
that the provisions Charter of Fundamental Righesagplicable in all cases in which a member statg decide to examine
an asylum application for which another membelesbriginally responsible. In the next step, Lmk®urg bridged the gap
between the Charter and the Convention by referdangrt. 4 ChFR, which is identical to Art. 3 ECHR andighhas, by
virtue of Art. 52 (3) ChFR, the same and correspogdheaning and scope as Art. 3 ECHR. In other wailtispugh the
CJEU did not explicitly mention Art. 52 (3) ChFR its N.S.judgment, this provision obliges the Luxembourg €da
continuously adopt Strasbourg’s settled case-lasvthance to construe Art. 4 ChFR as a “normativege!ff between the
Charter and the Convention in order to avoid anygjatiivergences between the CJEU and the ECHHR.

It is therefore the consistency which Art. 52 (3)FGhintends to ensure between the Charter and the Gtowg that
helped overcome the member states’ conflictinggalibns under EU law and the Convention af6.S In concreto
Luxembourg has harmonized the member states’ ctinfli obligations to the extent that, if the tramsif an asylum seeker
to the member state primarily responsible under 2\(il) of the Dublin II-Regulation were to infringet. 3 ECHR because
of the risk of inhuman or degrading treatment, é¢h@ould generally also be an infringement of ther@haf Fundamental
Rights, in particular a violation of Art. 4 and A9 (2) ChFR By transforming the margin of discretion in the/s®ignty
clause into a duty to examine an asylum applicatiocases such a4.S.S.or N.S, the Luxembourg Court has effectively

€5 See ibid., para 107.

66 See ibid., para 108.

&7 See ibid., para 69.

68 See von Arnauld (2011), 242.

6 See Olivier De Schutter, Art. 52, in: EU Netwarfkindependent Experts on Fundamental Rights, Cartangof the Charter (2006),
401.

o See Explanations Relating to the Charter of Foreaal Rights, OJ C 303/33.

n See CJEU, Joined Cases C-411/10 and C-493/10SEcsetary of State (2011), Opinion of Advocate&al Trstenjak, para 157.
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adjusted the interpretation and application of Dblin Il-Regulation to be in conformity with the Ceemtion and
Strasbourg’s case-law. At the end of the day,tioslus operandias led to a situation where EU law and the Conwersire
construed in convergence with each other and iirtaally identical fashion, which alleviates the miger states from the
burden of conflicting obligations. Hence, the membtates are highly recommended to suspend theféranf asylum

seekers to Greece in the future in order to aata@ordance withhoth EU law and the Convention.

b. The Autonomy of European Union Law

Luxembourg’s line of argumentation M.S.was certainly not exclusively guided by the pnateiof sincere cooperation
under Art. 4 (3) TEU which requires the EU’s ingtibns to interpret and apply Union law in confaiynivith international
law in order to aid the member states in dischargiir international obligations. More importanttite harmonization of
the Charter with the corresponding Convention rigimd the according transformation of the sovereigtayse’s discretion
into a duty in certain cases have actually provitterllegal basis to uphold the EU’s legal autonaawards Strasbourg’s
external interferences in cases suchivieS.S.In Opinion 1/91 the CJEU held that international courts must reglven
jurisdiction to interpret and apply European Unlaw in a binding fashion, since such jurisdictienlikely to adversely
affect the autonomy of the Union’s legal ordeOf course, before the EU’s accession to the CoiwenStrasbourg does
not have jurisdictiomatione persona@ver the Union and its legal order and is consetiy@recluded from holding the EU
directly responsible for human rights violationsirthermore, the ECtHR regards the domestic law optrées involved —
which would be the Dublin II-Regulation in asylurases — as part of the facts and does not assunreléhef a “fourth
instance® which would “deal with errors of fact or law allsdly committed by a national courf.In the M.S.S.case,
Strasbourg simply analyzed the margin of discreéifiorded to member states under Art. 3 (2) of@blin II-Regulation in
order to assess the responsibility of Belgium uriderConventiod® One might therefore wonder how the autonomy of EU
law could be endangered by Strasbourg’s verdidd.i®.S As a matter of fact, Strasbourg did wlirectly interfere with the
EU’s legal order and its autonomy, since it solelferred to the discretion afforded tanember statender EU law and the
member state’sesponsibility for protecting the human rightshfS.S As in Matthew$® or Bosphorug” Strasbourg did not
say a single word about potential human rightsatiohs rooted in EU law and elegantly circumnawgdathis matter by
emphasizing the member state’s discretion undeDilfain 11-Regulation. Nevertheless, as aforemargih the extensive
use and application of the sovereignty clause byntember states would undermine the system egtatlisy the Dublin II-
Regulation and thus violate EU 1&%This meansn concretothat Strasbourgndirectly interfered with the autonomy of EU
law by evoking the abovementioned conflicting oatigns of the member states between European Uaiwrand the
Convention. The member states — albeit in an urst@alinove — could have decided to honour theirgattibns under the
Convention and hence to exercise the sovereigntisela any case similar ¥d.S.S.or N.S Such a course of action would
have compromised the EU’'s Common Asylum System lansl ¢rippled the effective cooperation betweerthimn and the
member states. The CJEU succeeded in averting tiengal disaster for the European Union’s legadteyn and its
autonomy by following the Strasbourg Court’'s case-ia M.S.S.and by fully harmonizing the member states’ olilyzs
under EU law and the Convention in tHe5.case.

C. Infringement Proceedings and Preliminary Ruling in Future Asylum Cases

The systemic deficiencies within the Greek asylystem will not remain without consequences for Geedeven before

M.S.S, the European Commission has already respondeletagituation by instigating infringement proceedirapainst

2 See CJEU, Opinion 1/91, EEA | (2011), para 35.

& See David Harris/Michael O’Boyle/Colin Warbridiaw of the European Convention on Human Rights920a.
“ ECtHR, Garcia Ruiz v. Spain, Appl. No. 30544/@6dgment of 21 January 1999, para 28.

& See ECtHR, M.S.S. v. Belgium and Greece (201drp 839.

6 See ECtHR, Matthews v. United Kingdom, Appl. 24833/94, Judgment of 18 February 1999.

i See ECtHR Bosphorus v. Ireland (2005).

" See Christian Filzwieser/Andrea Sprung, Dubkiérordnung, 2010, 74.



Greece under Art. 258 TFEU for not complying withe tsubstantial requirements of the Dublin |I-Redafatand
fundamental right&® Yet hitherto, Greece could avert legal consequehgepassing several Presidential Decf@eghich
were deemed as apt to transpose the EU’s relewytiina directives and therewith to overcome existitgdiciencies in
fundamental rights protection. As a consequeneeijrtfiingement proceedings against Greece weredfayAs M.S.S and
N.S. have shown, however, these efforts did not suffceemedy further alleged breaches of human rightS&reek
detention centres. It remains to be seen whetlee€tmmission will continue to tackle the worseniitgagion in Greece via
legal avenues, e.g. through infringement proceedimdoreover, the developments aftérS.S.and N.S. also involve
significant legal ramifications for the other membtates. Before Luxembourg’'s judgmentNrS, an extensive exercise of
the sovereignty clause or any refusal to act iroatance with the provisions of the Regulation woldde constituted a
breach of EU law and therewith led to infringempmceedings under Art. 258 TFEYAfter N.S, however, things are
quite different: given the systemic deficiencies dsylum seekers in Greece, the transfer of indalslto the member state
originally responsible for examining the applicatimight lead to infringement proceedings, if theeiging state fails to
protect the fundamental rights as set forth inGharter (e.g., Art. 4, 18 and 19 (2) ChFR). It iDalsicertain whether the
Commission will initiate infringement proceedingsaagst the member state removing asylum seekersréed® in cases
similar to M.S.S or N.S in order to pre-empt the Strasbourg Court fromdimg this very member state responsible for
violating Art. 3 ECHR.

With respect to preliminary ruling proceedings unfe. 267 TFEU, theN.S.judgment leaves the domestic courts with a
duty to request a preliminary ruling in cases simibM.S.S or N.S Such a duty may be based on Art. 267 (3) TFEUchvh
requires those domestic courts against whose dasighere is no judicial remedy under national lewpring a matter
before the CJEU, or on Luxembourg’s settled caseslagh ad-oto-Frost which precludes domestic courts from declaring
Union acts invalid® This means that, on the one hand, if the domesticts share the same doubts asGhart of Appeals

of England and Waleand theHigh Court of Irelanddid in N.S. and M.Ein similar cases, they must request a preliminary
ruling from the CJEU on this matter; on the othendhaf they conclude that such cases involve opineliminary questions,
they are equally required to request a prelimimatyng from LuxembourgE contrarig the national courts must not ignore
the results oN.S.and persist on the opinion that there is no doedparding the interpretation and application of. 8r{2) of
the Dublin 1I-Regulation in cases similartbS.S andN.S8

(\VA The N.S. Case as a Preparatory Act for Accession?

The CJEU’s judgment ilN.S. has clearly demonstrated that the Charter of FurdtahRights can improve the judicial
dialogue between Strasbourg and Luxembourg durmg ttansition period until the EU’'s formal accessito the
Convention. Via Art. 52 (3) ChFR, the ECtHR’s case-lawapplicable to EU law even before the actual atoerstakes
place. But beyond that, the CJEU’s judgmenNi®.also shed some light on the future relationshigvben Luxembourg
and Strasbourgfter accessiofi> The CJEU's reaction iiN.S.can be seen as a preparatory step for accessimiding an
even more intense and accelerated rapprochemehedivo European courts in the years to come. Bynbaizing the
member states’ obligations under EU law and the €otion, Luxembourg did not only maintain the autoyamf European
Union law. Luxembourg also veered towards a leggls post-accession, where it will review the mengtates’ obligation

& See CJEU, Case C-72/06, Commission/Greece, Judghé9 April 2007, and CJEU, Case C-130/08, Cossinn/Greece, Action
brought against Greece on 31 March 2008, OJ C 522®2May 2008.

8 See e.g. Presidential Decree 220/2007 (on thespsition into the Greek Legislation of Councitdaitive 2003/9/EC from January
27, 2003 Laying Down Minimum Standards for the Reice of Asylum Seekers); Presidential Decree 90&@n the Minimum
Requirements Regarding the Procedures by which Mestates Grant or Revoke Refugee Status); aniBndisl Decree 96/2008
(Adjusting Greek Legislation to the Provisions dfdative 2004/83/EC on Minimum Standards for theaf@ication and Status of
Third Country Nationals or Stateless Persons wheratise Need International Protection for otherdoea).

&1 See CJEU, Case C-130/08, Commission/Greece, Ofdiee President of the Court of 22 October 2@8C 69/32, 21 March 2009.

82 See Filzwieser/Sprung (2010), 74.

8 See CJEU, Case 314/85, Foto-Frost, Judgment Gkcdoer 1987, para 15.

84 See Ronald Fruhwirt/Joachim Stern, Vorabentscimgisiverfahren und einstweiliger Rechtsschutz, ikuid, (2010) 3, 278.

8 SeeBrand|, M.S.S gegen Belgien und Griechenland und Folgewirkur(géal), 11.
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under the Convention in conformity with the subsgidjaprinciple of Art. 35 (1) ECHR, which affords th@nion the
opportunity of preventing or redressing allegediations before those allegations are submittedttasBourd® In other
words, the CJEU ensured that, after accession, ildvbave the opportunity to deal with a case invavalleged
fundamental rights violations and to remedy theffofgeany applications might reach Strasbourg.

Moreover, after accession, the EU can be held resple alongside the member states for alleged huights violations, in
particular by means of the “co-respondent mechahigm. 3 (2) of the Draft Accession Agreem&hstates that the EU may
become co-respondent to the proceedings if it apptwat an alleged human rights violation calloimfuestion the
compatibility of a Convention right at issue withpeovision of Union law, notably where that violaticould have been
avoided only by disregarding an obligation under l&W. This would only be the case, however, if dn [Bw provision
leaves no discretion to a member State as to jieimentation at the national leVIBut as Strasbourg has correctly pointed
out in M.S.S, the Dublin ll-Regulation affords the member statiiscretion whether to exercise the sovereigrayss®®
Prima facie due to this margin of discretion, the EU coulshsequently not be held responsible as co-respondarases
similar to M.S.S Yet, one might hypothetically argue that, givéme fact that the extensive use and applicationhef t
sovereignty clause by the member states would teidlmion law® this margin of discretion is simply reduced tocaési-
discretion” or no discretion at all, resulting irtlash of the member states’ obligations under &Jdnd the Convention. In
such a case in which EU law virtually compels thember states to transfer asylum seekers to othetbeestates where
they might face inhuman or degrading treatmentiglation of Art. 3 ECHR, the EU, as the legislatortb& Dublin II-
Regulation, could be held responsible as co-respunideproceedings before the Strasbourg Court. Tiesns that if
Luxembourg had not transformed the “quasi-discrétinder Art. 3 (2) of the Dublin II-Regulation into duty to exercise
the sovereignty clause in conformity with the Cortienin cases similar tM.S.S or N.S, the EU could have ended up as
co-respondent for the alleged violation of humaghts in Strasbourg sooner rather than later afteession. The\.S.
judgment and the harmonization of the member stat#igations under EU law and the Convention mitfhts be seen as a

well-conceived maneuver to precociously avoid gjndnt against the Union after accession.

E. Conclusion

Although theM.S.S judgment principally concerns Greece, it also haemlegal ramifications for the European Union and
its member states. Most importantly, Strasbourgrhade clear that EU membership alone does not giegrahe sufficient
protection of asylum seekers when being transfetweGreece under the provisions of the Dublin lI-&Ragon. Even in
cases where Greece is in fact responsible for exagiasylum applications under Art. 3 (1) of the Ragon, Art. 3 ECHR
and the potential risk of inhuman or degradingttmeat of asylum seekers in Greek detention cemm@simposes the duty
on the member states to suspend the retransfesylfma seekers to Greece. Moreover, Strasbourgtasued that in such a
situation, the member states must exercise thereignty clause of Art. 3 (2) of the Dublin lI-Regtitmm and examine
asylum applications themselves. An extensive usb@fbovereignty clause, however, could supposaatermine theffet
utile of the Regulation and EU law in general, which wloput the member state in a legal dilemma of chgpbietween
their obligations under the Convention and thosesumtiropean Union law. Furthermore, such a dutiereally imposed
by the ECtHR presumably interferes with the autonofriynion law.

These developments prompted the Luxembourg Coumdot in order to solve these problems. InNtS.judgment, the
CJEU took the chance and held that decisions madthdéymember states on the basis of Art. 3 (2) ef Bublin II-
Regulation amount to an implementation of EU law aralthus encompassed by the provisions of the &h&tyond that,

8 See ECtHR, Selmouni v. France, Appl. No. 258038dgment of 2 July 1999, para 74.

87 See Council of Europe, Steering Committee for HorRights — Report to the Committee of Ministersttos Elaboration of Legal
Instruments for the Accession of the European Umiothe European Convention on Human Rights, CDDH{2009, 14 October
2011.

8 See Draft Explanatory Report to the Draft Agreehtn Accession, CDDH(2011)009, 14 October 201h g2«

8 See ECtHR, M.S.S. v. Belgium and Greece (20%drp$338-340.

% See Filzwieser/Sprung (2010), 74.
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it confirmed Strasbourg’s argument that situatisnsh as irV.S.S.or N.Sobligate the member state, in which the asylum
seeker is present, to exercise the sovereigntyselaand to become the member state responsiblexémieing the
application. The CJEU has therewith harmonized tleenber states’ conflicting obligations between then@mtion and
Union law by construing these two legal ordersanwergence with each other. This means that thebeestates are now
obligated to suspend the transfer of asylum seake@reece unddroth the Convention and EU fundamental rights. This
full harmonization of EU law with Strasbourg’'s jspprudence is consequently in line with maintainthg EU’s legal
autonomy as well. One might also argue that Luxemipe course of action can be considered a prempgratt for the EU’s
accession to the Convention, as harmonizing EU lath #he Convention might prevent the Union from loeineld
responsible for alleged human rights violationgraéiccession. Eventually, it remains to be seerthehehe Commission
will also take action against alleged violationshofman rights, for instance by instigating infringent proceedings against

Greece to bring it in line with its human rightdightions.
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