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The relationship between 'rough sex' and the criminal law has recently been subject to considerable scrutiny.
Much of this debate has focused on male defendants in homicide cases, who have claimed the death of the
female victim resulted accidentally from consensual rough sex. As a result, more commonplace occurrences
of rough sex that do not result in death have received limited attention. In particular, the role that rough sex
plays in abusive relationships, whether and how this is criminalised, has been largely overlooked.

This article addresses this gap by illuminating the role that rough sex can play as both an instrument and a
manifestation of coercive control. We problematise the 'stories’ that are told about rough sex and coercive
control in the criminal law. Three constructions of 'rough sex' have historically been applied in the case law:
'violent sexual assault', 'deviant sexuality' and 'accidental injury'. The introduction of a new offence of '‘con-
trolling or coercive behaviour' was an opportunity to uncover a new, more accurate narrative of abusive
rough sex. We argue, however, that the courts are still telling the same old stories.

INTRODUCTION

The grisly murder of young British backpacker Grace Millane, who was raped, murdered and then dumped in
a forest in New Zealand, reignited the debate over the so-called 'rough sex' defence. Grace's murderer tried
to argue that Grace died accidentally after the pair engaged in consensual rough sex that ‘went too far'. In
November 2019 a jury rejected that argument and found him guilty. The preceding year, in December 2018,
there was outrage in England over the inadequate sentence handed down to John Broadhurst for the man-
slaughter of his girlfriend Natalie Connolly. Broadhurst claimed Natalie died accidentally after consensual
rough sex.2 The campaign group We Can't Consent to This was formed in response to this verdict by Fiona
Mackenzie, and has since run a successful campaign to include a clause in the Domestic Abuse Act 2021
clarifying that consent to serious harm for the purpose of sexual gratification is not a defence.® As part of her
work to raise awareness of rough sex and the role that it plays in the perpetration of violence against women,
Mackenzie and other volunteers collect and publish survivors' stories on their campaign site.* Unfortunately,
stories of rough sex within an ongoing abusive intimate relationship are well represented on the site. These
demonstrate that the stories of homicide which generate so much media attention are only the tip of the ice-
berg. This is not a surprise: research shows that sexual violence within an abusive relationship is a carefully
constructed and critical component of an abuser's strategy of domination, what Evan Stark has labelled 'co-
ercive control'.

This article examines the use of rough sex within a coercively controlling abusive relationship and its con-
struction within the criminal law. The first part interrogates the key concepts of 'rough sex' and 'coercive con-
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trol'. Using case studies from the literature, we illustrate the role that rough sex can play as both an instru-
ment and a manifestation of coercive control. The article goes on to examine three alternate constructions of
rough sex historically applied in the criminal law of England and Wales: 'violent sexual assault', 'deviant sex-
uality' and 'accidental injury'. Finally we review the legal construct of ‘controlling or coercive behaviour' that
was introduced by section 76 of the Serious Crime Act 2015. We conclude that the new law fails to accu-
rately capture the wrong of rough sex as a dimension of coercive control. The wrong story, in other words, is
still being told and the criminal justice system continues to fail survivors of abuse as offenders are not held to
account for the specific harm they have caused.

ROUGH SEX AS COERCIVE CONTROL
Rough sex

Throughout this article, we use the term 'rough sex' to refer literally to the use of rough or forceful physical
contact in the course of a sexual encounter. It can result in the infliction of physical pain and/or injury. This
would include, for example, spanking, slapping, choking, forcefully grabbing or pinning down a partner in the
context of sexual activity. It may involve the use of weapons, sex toys or other implements, such as beating
with a whip or penetrating with a dildo or a bottle. Sexual penetration — whether with a penis, other body part
or object — does not by itself amount to rough sex. However, it would cross this threshold where a substantial
degree of force is used such as where an object is forcefully shoved into the vagina or anus, or where one
person thrusts their penis into another's mouth and throat. For our purposes, rough sex includes, but is not
limited to, sadomasochistic sex. In other words, it includes sexual activity where forcefulness, pain or injury
are deliberately employed for the sexual gratification of any of the parties, but we also recognise that physi-
cal roughness during sex is not always used with the goal of heightening sexual pleasure. It may be used, for
example, to frighten, hurt, humiliate or dominate and this would also come within our definition of rough sex.®

We have defined rough sex in deliberately broad and neutral terms to accommodate sexual activity involving
enthusiastic and willing participants as well as that which is abusive, as our purpose is not to position rough
sex as inherently ‘good' or 'bad'. Rather we seek to expose the uses to which rough sex can be put — its
function and meaning — in the specific context of coercive control. We then problematise socio-legal con-
structions of rough sex which have served to obfuscate its insidious role in abusive relationships.

Coercive control

Recognition of sexual violence as a critical component of a coercively controlling strategy is not new. Work
began on modelling coercive control in the 1980s with the now well-known ‘power and control' wheel devel-
oped by Ellen Pence and Michael Paymar in Duluth, Minnesota.” Sexual and physical violence have a prom-
inent and distinct role as the outer circle of the wheel, with all of the non-physical aspects of control (such as
threats, intimidation, isolation) labelled as constituent spokes. What is critical about this representation of
control (and possibly one of the reasons it is still widely used in clinical practice)® is the way in which the
physical and sexual violence are represented as only one part of the model, but an 'enabling' part, the part
that holds the behavioural spokes in place. The spokes, in other words, need the rim of the wheel to give
them shape and structure: the physical and sexual violence are what reveal the behavioural spokes' signifi-
cance as part of a coercively controlling strategy of domination.

The reason the physical and sexual violence is 'enabling' is that it gives credibility to the threats. It is when a
threat is credible that a demand becomes coercive. Physical and/or sexual violence as an enabler often oc-
curs early on in an abusive relationship and can function as an important moment of transition. The perpe-
trator, in other words, introduces threat-credibility via an act of violence that reveals him as an abuser for the
first time. This is illustrated by the following example from Cassandra Wiener's study of coercive control, in
which Jessica, an Independent Domestic Violence Advisor, tells the disturbing story of a survivor client who
was badly frightened on her honeymoon:
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'Her story was that everything was groovy, no issues, they got married they went
on their honeymoon, and he strangled her with the bathroom towel. Really, really
badly. There was a horrific, traumatic incident when he strangled her almost to
death with the bathroom towel . . . So then after that for that six years of their rela-
tionship —... he never ever again used physical violence on her but whenever
there was a moment of tension he would go to the bathroom and he would bring
out a towel, and he would put it on the table. And that was the sign; and then she
would just be, like, “and then | would just give in — | would just do whatever it is he
was trying to get me to do”."

The towel incident is a good example of the enabling nature of the physical violence, its role as the
shape-giver (rim) to the behavioural spokes. The perpetrator in this case nearly killed his victim in a violent
attack. This shifted the balance of power in the relationship, permanently, by giving shape and credibility to
future threats. The victim in this case knew from this moment on that the perpetrator was capable of a seri-
ous, possibly fatal, attack — he had carried one out before. The presence of the bathroom towel, a
non-violent threat, is enough in these circumstances to facilitate coercion.

While it can be a ‘'moment’ of realisation that introduces the abusive phase of a controlling relationship, the
fear and entrapment that result are ongoing. Survivors describe a 'state of siege' that is continuous, as ap-
peasing the abuser becomes the driving force at the core of every lived day and pervades every aspect of
the survivor's life.1° He dictates, in other words, not only how she has sex, but also how she eats, dresses,
parents her children, how and when she goes out, what money she is allowed access to: all these basic as-
pects of living are controlled by the perpetrator.t!

Any injuries resulting from physical violence fade into insignificance in the context of the fear, which is ex-
pressed as a generalised fear of an innominate event, a terror of something which might happen at any mo-
ment if the abuser is not successfully appeased. Translating this experience of all-consuming control into law
is challenging, as the criminal law traditionally focuses on discrete incidents. Thus historically, domestic
abuse has only attracted legal attention in the form of one-off events, abstracted from their context of ongo-
ing control. Moreover, the seriousness of those events has been assessed in terms of the severity of any
physical injuries caused, a measure which does not reflect the victims' understanding of the harm done to
them.12

This mismatch, between events that are specific and abuse that is ongoing, has implications that are im-
portant for the analysis of the relationship between rough sex in the context of coercive control and the crim-
inal law. In the specific context of the sexual offences, Tanya Palmer's work highlights the law's focus on
‘acute’ incidents of non-consensual sex and its consequent marginalisation of 'chronic sexual violation'.
Palmer coined the term ‘chronic sexual violation' to refer to a ‘constellation of behaviours designed to control
and denigrate [the victims]'s sexuality' including, for example, rough sex, unwanted touching, denials of pri-
vacy, reproductive coercion and rape.® This conceptualisation ‘draws attention to the multiple interconnected
ways that abusers undermine victims' sexual autonomy, over and above discrete incidents of
non-consensual sexual contact'.** As with all aspects of coercive controlling behaviour, rough sex in this
context is chronic not acute, pervasive and ongoing rather than incident-specific.

Inevitably, the ongoing nature of the abuse affects the way that survivors learn to understand themselves
and the world around them. Even the debilitating anxiety is not the worst effect of the abuse. Mary Ann Dut-
ton talks about the way in which the psychological impact of abuse goes beyond symptom-focused condi-
tions such as anxiety to include 'the ways in which battered women have come to think about the violence,
themselves, and others as a result of their experiences'.> Survivors explain that worst of all was how they
learn to blame themselves for the position in which they find themselves and lose confidence in their ability to
make decisions about their own and their children's lives. As Evan Stark puts it: 'he changes who and what
she is'.16
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How does rough sex function within an abusive relationship?

In this context of 'the state of siege’, it is possible to sketch out the role that rough sex can and does play
within a controlling relationship. Rough sex exists as both the rim and the spokes of the Duluth wheel: firstly,
as aggressive physical force it gives credence to sexual threats, much in the same way as the towel on the
kitchen table does in Jessica's example, above. Like non-sexual physical violence, rough sex gives credibil-
ity to the relationship between the demand and the threat by demonstrating to the victim what can happen if
she does not comply. This is what Evan Stark refers to as the 'or else' proviso that colours every demand,
especially sexual demands. Rough sex thus operates as a form of coercion. Secondly though, it can operate
as an act of sexual domination and therefore as controlling behaviour in and of itself. It allows a perpetrator
access (sex when he wants it) and sexual control (sex how he wants it).

Louise Plummer, an Australian researcher and survivor, writes of her harrowing experience of living with a
sexual abuser. She explains in gruelling detail how her recognition of what her abusive partner, Richard, was
capable of gave credibility to his threats, and resulted in sex whenever and however he wanted it. She ex-
plains that Richard: 'did indeed use sexual violence in a systematic way, with certain outcomes in mind . . .
This is crucial to know because many people are inclined to confuse IPSV [intimate partner sexual violence]
with “sex”, rather than the act of violence, control, and degradation that it is'.1” She elaborates:

'Richard seemed to believe that in order to keep me, he needed to rule me. Early
in our relationship, we argued and he called me degrading names. | angrily ex-
pressed regret for becoming involved with him, and said, “You will never touch me
again. Now, get out.” Richard sneered, “I can fuck you whenever | want to.” |
raised my voice, reiterating that he should leave. Richard pushed me to the floor
and sat on me, delivering repeated hard slaps across my face, and then raped
me, taunting me with the fact that he could and would do what he liked, when he
liked. | actually did feel like conquered property: worthless. The rape ended — at
least for the time being — further talk of leaving.''®

In this scenario, Richard makes a threat 'l can fuck you whenever | want to' which he carries out with a vio-
lent attack. He slaps her, pushes her to the floor and then rapes her. The rough sex culminating in a rape
puts the rim of the wheel in place. She feels '‘conquered’' and is coerced into staying with him. For the rest of
their time together Richard only needed to warn, ‘don’'t make me come and get you' and she would submit to
sex. His threat had credibility. She knew what he would do if she did not submit. The regular (unwanted) sex
that they had was Richard exercising sexual control: having sex when and how he wanted.

Rough sex within a controlling relationship can therefore function to cement an understanding of ownership —
of the total control that a perpetrator has over his victim. In sexual terms this means that a perpetrator such
as Richard can have what they want, when they want it. Louise explains how Richard 'needed to rule me',
and how, after the first rape, she felt like '‘conquered property: worthless'. Once ownership has been assert-
ed, small rough gestures can serve as insidious reminders. Not all of the violence that Louise experienced in
the following years of her abusive relationship with Richard was as extreme, but the expression of ownership
was ever present in rough gestures such as forced touching/grabbing. Even 'low level' rough sex can — when
imbued with menace because of the credibility—threat nexus — be a visible manifestation of the worst kind of
coercive demand. In this way, a behaviour such as Richard's forced touching and grabbing can function as
‘an assertion of ownership — a frequent reminder that her body is not her own'.*°

Other survivor stories in the literature can be used to illustrate the point. Wiener describes an interview with a
survivor, Sarah, who, like Louise, was raped early on in her relationship with her abuser. After that, she re-
alised that 'he would not take no for an answer for sex'.2? She felt that her body was not her own, and that
her abusive partner could, and did, have sex as and when he wanted it. Sarah gave a particularly poignant
example of the repercussions of his ownership of her body. She explained how, when she was well into her
pregnancy with her first child, she tried to say 'no' to sex. He raped her, and the physical trauma of this
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non-consensual rough sex caused a placental abruption. She was rushed into hospital for an emergency
caesarean. Her abuser forced her to discharge herself from hospital four days early, and then on her return
home, raped her again. She explained: 'sitting there having nursed my baby, massive lactating breasts and
still had this metal suture, but he again forced sex — | hadn't even — and basically his view was that because
I'd had a caesarean that area wasn't affected'.?*

Critical to all of these stories of rough sex is the impact the control backdrop has on both the 'why' and the
'how' of the aggressive physical force that takes place. It is at the same time an instrument/enabler (the rim
of the wheel) and a behavioural manifestation (a spoke) of coercive control. Sarah and Louise submitted to
their abusers because they were terrified of what might happen to them if they did not. In this way aggressive
physical force applied in the context of a sexual encounter enables sex for the abuser. It allows him to erode
his victim's sexual autonomy. Secondly, physically aggressive sex within an abusive relationship is an exam-
ple of control — it can happen whenever and however an abuser wants it to, and communicates to the victim
that she is merely an object for him to use. Small, insidious gestures can be terrifying reminders of this fact.
We will now turn to a review of how the law of England and Wales conceptualises rough sex.

VIOLENCE, DEVIANCE OR ACCIDENT: STORIES ABOUT 'ROUGH SEX' IN THE
CRIMINAL LAW

Our analysis of relevant statute and case law reveals three alternate ways in which rough sex has historically
been framed within the criminal law: As a violent sexual assault, as an expression of sexual deviance, or as
the accidental causing of injury via legitimate sexual activity. The potential for a fourth framing — rough sex as
control — was introduced by section 76 of the Serious Crime Act 2015. In this section we set out the first
three of these constructions, highlighting their inadequacies in the context of relationships characterised by
coercive control. We consider below whether and to what extent section 76 allows for a reframing of rough
sex as coercive control.

Rough sex as violent sexual assault

One way in which rough sex can be framed under existing law is as a violent sexual assault?2 which closely
resembles the 'real rape’ stereotype.?3 Here, the sexual activity itself is understood as non-consensual and
the physical force used and/or injuries caused function both as evidence of non-consent and as an exacer-
bating feature that heightens the severity of the sexual assault. Where prosecutors understand a case as
fitting within this narrative, non-consensual sex becomes the central wrong and the defendant will according-
ly be charged with an offence of rape, assault by penetration or sexual assault pursuant to sections 1-3 of
the Sexual Offences Act 2003 (SOA) respectively. Evidence of physical violence (beyond the violence in-
herent in non-consensual sexual contact) can then be used to bolster the prosecution case. The use of vio-
lence against the complainant during or immediately before the relevant sexual act raises a presumption
that the complainant did not consent to the sexual act. It also raises a presumption that the defendant did not
reasonably believe the complainant was consenting.2* These are, however, rebuttable presumptions. They
thus leave the door open for the defendant to counter that this was in fact an encounter involving consensual
rough sex.

If the jury accepts the narrative of violent, non-consensual sex and the defendant is convicted of an offence
under the SOA, the defendant's use of violence will be taken into account at the sentencing stage.?® Where a
sexual assault is accompanied by extreme physical violence and/or injury, this can also be charged as a
separate additional offence under the Offences Against the Person Act 1861 (OAPA).%8 In practice this is
only likely to occur in cases involving the highest levels of physical violence that could not be sufficiently re-
flected in sentencing for a sexual offence.?” In the most extreme cases, where a sexual assault culminates in
the death of the victim, the narrative of violent sexual assault becomes one of sexually motivated homicide,
with the killing as the central wrong and sexual assault as an aggravating factor. Here, the defendant will be
charged with murder or manslaughter, potentially accompanied by a charge under the SOA to reflect this
additional dimension to the offence. This was the approach taken in R v Broadhurst, where the defendant
was initially charged with murder and assault by penetration.?®
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There are both practical challenges and conceptual problems with applying a narrative of violent sexual as-
sault to coercive controlling rough sex. In terms of practical challenges, the key issue here is proving a lack
of consent. However, even where this is proven, constructing rough sex in a coercive controlling relationship
as sexual assault is conceptually flawed because it frames the encounter as an acute incident of sexual vio-
lation as opposed to an expression of ongoing control.

Lack of consent is an actus reus element of each of the sexual assault offences. Consent is defined in sec-
tion 74 of the SOA as agreement by choice with the freedom and capacity to make a choice. The corre-
sponding mens rea element is the defendant's lack of reasonable belief in the complainant's consent. Thus
the pivotal facts which must be proven in a sexual assault case relate to the complainant's mental state and
the mental state of the hypothetical reasonable person in the defendant's position at the time of the sexual
activity. The intangible nature of these facts, which must often be inferred from only the conflicting accounts
of the complainant and defendant, are thus inherently difficult to prove beyond reasonable doubt.2® Moreo-
ver, the statutory definition of consent has been critiqued for its complexity and ambiguity.3° Thus the 'nebu-
lous concept' of consent,®! and the limitations of the evidence from which it must usually be inferred, allow for
assumptions about 'normal sex' and ‘real rape' to fill in the gaps and to shape juror deliberations on these
crucial issues.??

A hallmark of the 'real rape' stereotype is violence.3 This is given legal weight, as noted above, by a statuto-
ry presumption of non-consent where the complainant is subject to violence at the time of the sexual activi-
ty.34 On the face of it, this would seem to bolster the chances of conviction in a rough sex case. However,
where rough sex takes place in the context of coercive control, assumptions about violence are undercut by
intersecting assumptions about intimate relationships. While the substantive law makes no distinction be-
tween sexual assault committed by a partner and that committed by a stranger, in practice it is harder to se-
cure a conviction where the complainant and the accused are, or have been, in an intimate relationship.3®

This is particularly the case where that relationship continues after an alleged rape or sexual assault takes
place, as jurors and other actors in the criminal justice process struggle to fathom why a complainant would
remain in a relationship with their attacker. Yet separating from an abusive partner is a complex and often
drawn-out process. Victims rarely ‘leave' at a point in time, the transactional moment of leaving as imagined
by those not familiar with the dynamics of domestic abuse rarely exists.3¢ Instead, victims are forced to con-
stantly assess their options in the context of what they know about the dangers of leaving. They strategically
deploy compliance and defiance as they prioritise their own safety and that of their children. Indeed,
Plummer's account of her abuse above demonstrates how rough sex, through its tacit reminder of perpetra-
tor capabilities, can coerce a victim to stay.

A failure to understand these dynamics of coercive control means that abusive rough sex in this context can
be all too easily recast by the legal system as a legitimate sexual preference, or ignored altogether. This is
especially so where there is evidence of rough sex between the parties on multiple occasions. For example,
the case of F v DPP details a relationship which bears a strong resemblance to that described by Plummer.
On one occasion described in the judgment, F and her husband argued, he then became 'aggressive' and
'‘pulled off her pyjama bottoms, tore her underwear and took her by the throat'.3” The DPP's principal legal
adviser had concluded that this event should not be prosecuted as a sexual assault because 'a jury would be
justified in concluding that a “pattern of sexual force or roughness had developed between them, to which
there was at least a degree of acceptance on her part, and which he understood that she agreed to, even if
reluctantly” '.38 Troublingly, F's husband's repeated use of violence against her, and her 'acceptance’ of that
violence, is interpreted as evidence of F's consent to rough sex, rather than as evidence of her husband's
abuse.®®

Such interpretations are facilitated by the rules on sexual history evidence, which allow for the admission of
'similar fact evidence', ie evidence of strikingly similar sexual behaviour between the complainant and the
defendant or even between the complainant and other parties.*? Though designed as a limited exception to
the prohibition of sexual history evidence, this provision has been interpreted broadly.*! It thus enables de-
fendants to introduce evidence that the complainant had previously engaged in rough sex, in order to sug-
gest that she probably consented to it on the occasion in question.#? In fatal rough sex cases, where the de-
fendant is charged with homicide rather than sexual assault, there is no restriction on sexual history evidence
and the deceased victim is unable to dispute the defendant's narrative that they regularly enjoyed 'rough
sex'.®® It has been argued that juries are increasingly willing to accept such narratives due to the normalisa-
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tion of rough sex in heterosexual relationships, often referred to as the 'Fifty Shades effect'.* In support of
this, campaign group We Can't Consent to This points to the increasing use of the so-called 'rough sex de-
fence' in homicide cases since 2000.45 However, the strategy of claiming a complainant 'liked it rough' in or-
der to undermine her claim of rape is by no means new.4¢ Coercive control victims who have been repeated-
ly subject to 'rough sex' are thus uniquely disadvantaged in their efforts to have this abuse recognised as
violent sexual assault.

Despite these difficulties of proving a lack of consent in the context of coercive control, it is not impossible for
rough sex in such relationships to be recognised as violent sexual assault and to be successfully prosecuted
under the SOA. The cases most likely to fit within this construct are those involving the highest levels of vio-
lence and/or injury, up to and including death, where it is harder to interpret the sexual activity itself as con-
sensual. However, these cases present a conceptual problem. A conviction for rape or sexual assault frames
rough sex as an acute incident of brutal sexual violence, rather than conceptualising it as part of a pattern of
coercive control or ‘chronic sexual violation'.4”

The violent sexual assault narrative thus abstracts specific non-consensual sexual acts from their broader
context, obscuring the gravity and strategic nature of chronic sexual violation as a pattern of sexually violat-
ing behaviour. This silences a central aspect of the victim's experience of their sexual autonomy being grad-
ually eroded. This experience of constant domination, of being alienated from one's own body and sexuality
in big and small ways every day — the state of siege we referred to above — is distinct from the experience of
sexual assault as an isolated event in ways that matter to survivors. In addition, attaching liability only to
those incidents that meet the criteria of sexual assault means that the other aspects that make up an expe-
rience of chronic sexual violation continue to go without legal recognition. To summarise then, the 'violent
sexual assault' narrative has limited utility in cases of coercive controlling rough sex, as it seems that all but
the most violent incidents are problematically interpreted as consensual sexual encounters or ignored alto-
gether.

Rough sex as sexual deviance

A somewhat different rough sex narrative emerges in the offences against the person case law on sado-
masochism, and specifically in the leading case of R v Brown.*8 Brown involved a group of men engaging in
acts such as beating, caning and whipping, applying stinging nettles to the genitals, and piercing the scrotum
and penis. These acts were performed for the sexual gratification of the participants. There was no scope for
sexual assault charges to be brought because all of the defendants' activities were consented to. This con-
sent, however, did not negative all criminal liability and the defendants were convicted of various counts of
assault occasioning actual bodily harm (ABH) and wounding, contrary to sections 47 and 20 of the OAPA.
The House of Lords ruled that consent is not a defence to either charge unless the activity in question is
performed for a 'good reason'.#® Specifically, consent will provide a defence in the context of surgery, regu-
lated sport, some forms of body modification and 'horseplay’, but not in the context of sadomasochistic sexu-
al activity.50

Lord Templeman notoriously referred to the group's activities as a 'cult of violence',5! continuing that: 'Pleas-
ure derived from the infliction of pain is an evil thing. Cruelty is uncivilised'.5? Thus, rather than a narrative of
violent sexual assault as above, the judgment in Brown constructs the infliction of pain and/or injury for the
purpose of sexual pleasure as sexually deviant and morally repugnant. There is a rich literature critiquing the
homophobic attitudes expressed in the majority speeches, its doctrinal inconsistencies, and the normative
inconsistencies in terms of what will be classed as a 'good reason' for injuring another.53 While much of this
discussion is beyond the scope of this article, it is significant that Brown involved a group of men engaged in
homosexual activity. In cases involving heterosexual couples, the courts appear to have been more accept-
ing of rough sex and sadomasochism and less willing either to criminalise it or to describe it with such stig-
matising language.

For example, in R v Emmett, the male defendant injured his female partner in the course of consensual
sadomasochistic sexual activity.>* Following Brown, he was convicted of ABH. However, the judgment con-
tains none of the moral disgust that pervades the Brown judgment, going only so far as to describe the acts
as 'outré sexual activity'.® There are also examples of Brown being ignored altogether. In the case of R v
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Lock, the defendant chained a woman to his bedroom floor and whipped her repeatedly with a rope.5¢ The
complainant had, in her own words, agreed to this act as part of a master/slave contract, but she had not
anticipated the level of pain she would be subjected to.5” Lock then had sex with her and left her chained to
the floor, at which point she texted a friend to call the police.® In his defence Lock cited the complainant's
consent and asserted that: 'It was supposed to be kinky fun, | didn't want her to cry'.%® He was acquitted de-
spite this case clearly involving the infliction of pain and injury for the purpose of sexual gratification.

The outcome of Lock likely has much to do with changing attitudes to sadomasochistic sex in the two dec-
ades that had passed since Brown. Nevertheless, when looked at in conjunction with related OAPA case
law, it does appear to be part of a pattern of normalising heterosexual rough sex in particular. This suggests
that assumptions about rough sex are heavily gendered and heteronormative. Notably, the Brown precedent
was recently codified in section 71 of the Domestic Abuse Act 2021. We share concerns that this en-
trenches the unnecessary criminalisation of genuinely consensual sadomasochistic practices, and that it
will have limited application in the homicide cases it aims to reform.%! However, it may be that in non-fatal
assault cases such as Lock, this codification of Brown will make it harder to ignore. For the moment, Brown
provides a path to criminalising rough sex, even where a lack of consent to that sex is not proven. However,
in cases where the narrative of deviance is played down, rough sex is legitimised and normalised. This
opens up the possibility of injuries caused by rough sex to be formulated not as deliberate acts of depravity
but as unfortunate accidents.

Rough sex as accidental injury

The courts have drawn a distinction between cases such as Brown, in which the defendant consensually and
deliberately inflicts pain or injury on another for the purpose of sexual gratification, and cases in which injury
is caused accidentally in the course of consensual sexual activity and was not reasonably foreseeable.®? In
the latter scenario, the victim's consent to sex does provide a defence to OAPA charges. Thus in R v Slings-
by no unlawful act was committed where a woman was injured in the course of 'vigorous' consensual sex.
Specifically, the defendant inserted his hand into her vagina and rectum, and she sustained a number of cuts
from the signet ring he was wearing. She later developed septicaemia and died as a result.?

Framing injuries as accidental will not always result in the defendant avoiding liability completely.5* In cases
where the victim ultimately dies from her injuries, constructing the harm as accidental means that the most
serious charge that can be brought is one of gross negligence manslaughter (GNM). This is demonstrated by
the case of R v Broadhurst. John Broadhurst beat his heavily intoxicated girlfriend, Natalie Connolly, with a
boot and with his hand. He inserted a spray bottle of cleaning fluid into her vagina and then pulled it out,
which caused bleeding. He then left her lying on her back at the foot of the stairs where she died.®® This final
omission to get help, rather than the initial infliction of injuries, formed the basis of Broadhurst's conviction for
GNM. GNM is clearly a serious offence via which the defendant is held responsible for death due to his ex-
treme carelessness and disregard for the victim's life and safety.66 Nevertheless, it frames the victim's death
as an accident. GNM convictions therefore tend to result in shorter prison terms than constructive man-
slaughter or murder.5” Broadhurst himself was sentenced to three years eight months imprisonment, half of
which to be served in prison before being released on licence.8

On the facts of the case, it would have been possible to tell a story of violent sexual assault and/or sexual
deviance. Indeed, the prosecution initially brought charges of murder and assault by penetration but these
were dropped partway through the trial when Broadhurst pleaded guilty to GNM. The beating and insertion of
the bottle were thus accepted as consensual, despite evidence that Natalie was extremely drunk at the time.
The prosecution could have argued that the injuries inflicted were nevertheless unlawful, following Brown,
but they did not do so. The judge, however, did acknowledge the criminality of the beating when passing
sentence.% Nevertheless, the overarching narrative presented in the case is one of accidental death at-
tributable to Broadhurst's lack of care as opposed to a story of deliberate harm.

Clearly, where a defendant has caused injury to another in the course of a sexual encounter, the most ap-
pealing way to frame that event from his perspective is as an accident resulting from consensual sex. In
non-fatal cases this provides a path to avoiding liability altogether. In homicide cases the 'accident' narrative
similarly enables defendants to avoid or at least significantly reduce their criminal liability relative to the al-
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ternative constructions of 'violent sexual assault' and 'deviant consensual sex'. Notably, the cases discussed
above and in the previous section appear to suggest a particular willingness to apply this narrative in cases
of men injuring women in the course of sexual activity, and to normalise a degree of rough sex, reframed as
'vigorous' sexual activity in heterosexual relationships. This has implications for the framing of rough sex in
coercive controlling heterosexual relationships, which are themselves heavily shaped by normative gender
roles.” This assertion is tentative, given the small number of case examples. A systematic study of first in-
stance decisions in assault cases and coercive control cases stemming from rough sex would help to estab-
lish the extent to which the rules in Brown are being ignored, and any patterns in their application. Further
research could also shed light on the construction of rough sex in coercive controlling relationships that fall
outside of the male perpetrator — female victim dynamic.

One further implication of these cases with regard to coercive control is that, just as with the narrative of 'vio-
lent sexual assault', the narrative of 'accidental injury' posits an isolated event. Moreover, under the OAPA,
the seriousness of an offence is based on the level of injury caused. This does not mean that evidence of
ongoing control could not be introduced in an OAPA trial — to demonstrate, for example, that injuries were
inflicted without consent and/or that they were intended to harm. However, it does mean that if a conviction is
secured under this Act, a fuller picture of the chronic violation experienced by the victim — the 'state of siege’
—is not reflected in a conviction that emphasises one specific act of violence. Further, the sexualised nature
of that violation is lost in charges which focus on physical injury. Perhaps most significantly for coercive con-
trol victims, rough sex that does not result in injuries simply does not register under the OAPA framework.
The application of the SOA here is also limited, as established above. Yet as we argued above, non-injurious
violence, including rough sex, is a prominent feature of these relationships and a key way in which control
over the victim is expressed and maintained. The problem of aspects of coercive controlling behaviour going
under the radar in this way was one of the key motivators for introducing a new offence under section 76 of
the SCA, to which we now turn.

SECTION 76 OF THE SERIOUS CRIME ACT: A NEW NARRATIVE OR THE SAME OLD
STORY?

So far, we have problematised three alternate constructions of 'rough sex' in the criminal law of England and
Wales: violent sexual assault, deviant sexuality and accidental injury. The criminalisation of coercive control
in England and Wales should have been an opportunity to tell a new story. Drafted properly, a coercive con-
trol law has the potential to allow the prosecution of rough sex within a controlling relationship for what it is —
an insidious part of a perpetrator's repertoire as he seeks to control every aspect of his victim's life, including
her sexual life.

Unfortunately, at least in England and Wales, a fourth construction of rough sex, one which takes place
within the paradigm of coercive control, has not yet emerged. Section 76 of the Serious Crime Act 2015 at-
tempts to articulate coercive control as ‘controlling or coercive behaviour'. Section 76(1) states that an of-
fence is committed if a person repeatedly or continuously engages in behaviour towards another person that
is controlling or coercive. 'Controlling or coercive' as a construct is not defined in the Act, but the Govern-
ment's initial intention, as expressed in the Home Office consultation prior to the introduction of the new
clause and throughout the parliamentary debate that followed, was to 'reinforce’ the law 'to capture patterns
of non-violent behaviour within intimate relationships'’t and so to introduce 'an extra element that closes a
loophole'.”2

With a maximum sentence of five years, controlling or coercive behaviour is thus positioned as a relatively
low-level offence, as one fragment of domestic abuse (psychological abuse) that was previously not being
captured by the criminal law. In fact coercive control, as we explained earlier in this paper, is not a ‘fragment'
of domestic abuse, rather it is a complex web of physical and non-physical perpetrator behaviours. Coercive
control therefore incorporates psychological abuse, and defies binaries such as 'physical’ and 'psychological’,
or 'sexual' and 'non-sexual'. It undermines a victim's physical, sexual, psychological and emotional autonomy
to create the state of entrapment that victims tell us is the 'worst part'7® of their ordeal. It is unfortunate that,
as Wiener has argued elsewhere, with its determination to 'plug’ a 'gap' the UK Government appears to have
misunderstood the very nature of the problem it was trying to address.™
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Inevitably, the positioning of ‘controlling or coercive behaviour' as a fragment of domestic abuse has led to
considerable uncertainty as to the boundaries between what behaviours can and should be included in a
section 76 charge, and what should be charged separately. Early commentators observe that 'it is perhaps
unsurprising that the various police forces in England and Wales have taken what seem to be quite disparate
approaches to charging alleged offences'.”® Clarification is needed, in other words, as to 'the circumstances
in which an assault or threat should be charged separately, and the circumstances in which those behaviours
should be part of the “course of conduct” underlying a charge of controlling or coercive behaviour'.”

How and to what extent rough sex can technically be prosecuted as part of the course of conduct underlying
a charge of controlling or coercive behaviour further to section 76 is therefore currently unclear. What is
clear, however, is that a consideration of rough sex as coercive control is completely missing from the early
section 76 cases. While there is evidence to suggest that the courts are prepared to use evidence of
low-level physical violence as part of the course of conduct underlying the section 76 charge,”” any offending
which is violent and sexual is still for the most part conceptualised as something separate to controlling or
coercive behaviour. Rough sex in the context of coercive control is therefore still not being recognised for
what it is.

At the time of writing, there are 29 reported Court of Appeal decisions on the application of section 76 within
the criminal law. In five of these cases sexual offences were charged as separate counts on the same in-
dictment.’® In these five cases, as one might expect (and as we set out above) the rough sex is framed as a
violent sexual assault, closely resembling the 'real rape' stereotype. In R v Parkin,” for example, the de-
fendant Andrew Parkin was convicted of three counts of rape and one of controlling or coercive behaviour.
The rapes took place after Parkin and the victim, 'C', had separated. This brings the narrative further into line
with the 'real rape' stereotype as on each occasion Parkin forced his way into C's home. In the course of
those rapes he was physically aggressive and handled her roughly. There is no mention of rough sex in the
context of the one count of controlling or coercive behaviour. We are told simply that: 'The offender displayed
very controlling behaviour; wanted to know where C was at all times and would telephone her if he wanted to
know where she was. C was expected to answer the telephone whenever the offender rang. If she did not
answer he would drive around in an attempt to locate her'.80

In the 25 cases with no separate sexual offences charges on the indictment there is plenty of description of
most of the insidious behaviours that one would expect to find in a coercive control prosecution. However,
there is little to no mention of sexual abuse at all. For example, Robert Conlon was convicted of controlling or
coercive behaviour and of one count of assault.8! There is considerable detail in the judgment of the different
controlling strategies adopted by Conlon in the course of his oppression of his partner. We are told at the
beginning of the judgment that:

'From an early stage the appellant became controlling and violent. He limited the
complainant's contact with friends and work colleagues, controlling the clothes
she wore and how she styled her hair. He checked her phone and accused her of
being unfaithful.'s2

The judgment is then peppered with references to physical violence, which occurred on multiple occasions.

For example, at paragraph [4]: 'a neighbour heard screams from the complainant and called the police. The
appellant had punched the complainant in the face and when she fell to the floor he continued to punch her'.
And at paragraph [7]:

'the appellant had been violent to her, pinning her to the wall and shouting at her.
He would require her to print out her work shift, frequently rang her at work to
check she was there, told her what clothes to wear to work and forbad her wear-

ing high heeled shoes to work and described her breasts as “belonging to me”.
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Of course, we do not know whether or not defendants such as Conlon engaged in rough sex with their vic-
tims. It is possible that the descriptions of coercive control do not contain any references to rough sex be-
cause it was not taking place. This would be unusual: rough sex, as we explained in the first part of this arti-
cle, is commonly an instrument and an expression of coercive control. We suspect that the reason that there
is no reference to rough sex in the reported cases is because 'controlling or coercive behaviour' is being
constructed as something separate to sexual offending. In this way, despite the introduction of the section 76
offence, the three alternate constructions of 'rough sex' which we have set out above remain remarkably in-
tact, and a fourth construction (rough sex within a controlling relationship) is yet to be introduced.

CONCLUSION

While the role of rough sex in homicide cases such as the murder of Grace Millane generate the most media
attention, rough sex also plays a critical role as an instrument and a manifestation of coercive control, a type
of domestic abuse that is as dangerous as it is insidious. Our analysis shows that there were historically
three constructions of rough sex in the criminal law: violent sexual assault, deviant sexuality and accidental
injury. All three of these narratives break down in the context of the particular harm and wrong of rough sex
that is coercively controlling.

Conceptualising rough sex in the context of control as a one-off violent sexual assault misses much of what
makes it uniquely harmful: its ongoing and pervasive nature as chronic abuse. It also introduces practical
problems from a prosecution perspective as juries struggle to reconcile the severity of the attack with what
they frame as a survivor's 'decision’ to remain in the relationship — that escape is either possible or helpful
from a safety perspective are two fallacies often subscribed to by people with no specialist knowledge of
domestic abuse.

Furthermore, reluctance to adopt the second narrative — deviant sexuality — in the context of a heterosexual
encounter has led to the construction of rough sex as accidental injury. Rough sex is normalised and injuries
that ensue are framed as an unintended and thus legitimate by-product.

The introduction of a new offence of ‘controlling or coercive behaviour' was an opportunity to tell a new story
about rough sex, one that captured the wrong and the harm that survivors tell us is amongst the worst of
their experiences of abuse. Unfortunately, the offence that came onto the statute books in 2015 is poorly
drafted and inconsistently applied. A fourth construction of rough sex, one which reflects its role within coer-
cive control, has not yet emerged. Instead, section 76 is used to prosecute what is positioned primarily as
‘psychological abuse', with some low level physical violence incorporated in some of the cases. Coercive
control, in other words, is being constructed as something that is separate to sexual offending: and the exist-
ing narratives of acute violent incidents and accidental injury, with all of their inadequacies, are still the only
stories that can be told.

Dr Tanya Palmer is Lecturer in Law at the University of Sussex. Dr Cassandra Wiener is Senior Lecturer in Law at City,
University of London. The authors would like to thank Rose Wiener for her helpful feedback on the first draft and Lucy Welsh for
her assistance in clarifying some issues relating to criminal process. Any errors remain our own.
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