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Jeffrey Thomson ΅

ΎᏪΎҫΘΘΘΎᷛخ

ኗΎΎ␖

1. லέ

2. ᢚ Ύ`⸃᤟Ἢ၊ᕮ⤞Ύⵢ᢯ᓢⷆҲᵫᒃغ↮

3. έᒃᶾΎ὆ⵊΎЊέӪΎṦ՛὆Ύᷯⶓ

4. Ҟ၎

[p. 196]

1. їࢀ

ᷯ՛ᶾᤊΎᓢⷆҲᵫ὆Ύ᫒ጢંΎᷛᢚϮΎآ୞, ὢંΎὢᅢቢΎ15ᤦ؞ᕮ⤞Ύ᫊὿ఆᶶ૒.1) 

  * ὢΎᑶᷛጦ὆ΎẾጦἮΎ Jeffrey ThomsonὢΎ΅ᨎⵊΎ “A history of English marine insurance law: 
merchants, their practices, the courts and the law”၊, Andrew Hutchison/Franziska Myburgh(eds), 
Research Handbook on International Commercial Contracts, Edward Elgar Publishing 
Limited(2020)ᶾΎChapter 10Ἢ၊Ύᨆ။ఆᶶ૒. ὢΎᑶᷛጦἮΎEdward Elgar Publishing Limited၊ᕮ
⤞Ύᘲள῾`Ύཪὢᤪ᪒ᅪΎᐉᴲΎ὿᤟ఆᶶӎ, ỲΎẾጦӪΎ␳ᶾΎ૮ⵊΎኖ೎ΎպᆚંΎ Edward Elgar 
Publishing LimitedᶾΎἎᓢఆᶢΎὶἺἲΎᐋⷮΎూ૒. Ếጦ὆Ύϯ⃪ંΎ[Ế⃪Ύᑶ⸦], ⃪ᷛંΎ[⃪ᷛ]၊Ύ
ⱊ᫊ⵆல။Ύⵊ૒. 

 ** [Ế⃪Ύ1] ὢΎ׮὆ΎὦẗἮΎታ᫊ఆ↮ΎᴸἮΎⵊΎẾ♇`Ἢ၊ΎẾῲ὆Ύ᪒⮎ᆯᶾΎഞᅢࢆ, ૖ᶢᅪΎ▃ᵫⵆ
ўࢆΎⱮᶢᤊΎ᳢ΎѱἮΎഞ၊Ύታ᫊ⵆ↮Ύᴸᵆ૒.

*** ૮ῲ↮ᐗᒃẾΎ⫾ᢚ, LLM(University of Cambridge). ὢΎᑶᷛጦἮΎᤊẦ૮ⵇԾΎᒃӪ૮ⵇẾΎ2021ल
லΎ1ⵇ؞ΎᤋӿⷲΎԾᨆ૆὆Ύ՛ ҲᵫᒃΎᷞ՚ᶾᤊΎⴲ὾ϮΎᑶᷛⵆᷚΎᐊⱊⵊΎѱἲΎᓢḲⵊΎѱὢ૒.

 1) [Ế⃪Ύ 2] Guido Rossi, ‘England 1523 1601: The Beginnings of Marine Insurance’ in AB 
Leonard (ed), Marine Insurance: Origins and Institutions, 1300 1850 (Palgrave Macmillan 
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⹆ᶢἺ, ⵢ᢯ẢᦏҲᵫӪΎⵖۆΎᓢⷆҲᵫἮΎᷯ՛ᶾᤊΎϮᾓΎሪ΅Ύⱊ⃮⹂ఊΎ᢯ᢚҲᵫΎ⃿Ύ

ⵆࢆὢ૒.2) 

ὢΎᾓᶾᤊંΎᷯ՛὆Ύ᢯ᢚᓢⷆҲᵫӪΎᓢⷆᶾΎӮⵊΎᕲᾯἲΎᾚ⫾ⵆંΎᷯ՛ΎᒃẾᶾΎ`

ẗఆંΎ׊♇[ᒃ, Ӯ᪣(customs)3), ᫒ጢ(practice)ḮΎὢⵢ(understandings)]ἲΎᒃ -`ᷛᢚ`

Ἢ၊Ύ⢾՚ⵊ૒. ὢΎᾓ὆Ύ⃪ ંΎⵢ᢯ᓢⷆҲᵫὢ૒. ⵢ᢯ᓢⷆἮΎᷯ՛ᶾᤊΎϮᾓΎሪ΅Ύ

᫊⵷ఊ,  ؞`Ἢ၊ΎᓢⷆႺᅪΎࢗᕮⵆંΎᓢⷆҲᵫ(premium insurance)Ἢ၊Ύᴺဒ…Ύὶ

૒; צΎ᫒ጢંΎ⒆ἺΎலέఆᶶἲΎഺᕮ⤞Ύᐗⵢᐉ↮ΎᴸӎΎṃ᤟ⵆѺΎҲ᥻ఆᶢΎṂӎ, ᷯ՛

ᶾᤊΎᐊᣋⵊΎ૒ᅦΎ⁳ᅆ὆ΎᓢⷆᶾΎኖ୦ὢΎఆᶶ૒.4)

ὢΎ␳ἲΎӮ⦣ⵆંΎాΎЊ὆Ύ⃪ 5) ⃿Ύ⒙Ύᑶ⇦Ύ⃪ ὦΎᢚ`Ύ⸃᤟(private ordering)ὢΎ

ὢΎᾓᶾᤊΎ⪧⽶Ύ὆ᏦϮΎὶ૒. ⵢ᢯ᓢⷆҲᵫ὆Ύ׊♇ӪΎᕲᾯⵢҞᐗᒃ὆ΎᷛᢚંΎ⒆Ἲᶾ

ંΎ࿞୆὆Ύ᢯ὦᓢⷆ὾(merchant-insurers) ӣே⒢ΎࢢΎ⁞↯὆Ύᷛᢚᷮ૒. צΎ⺲Ύᢚᒃᕮ, 

 ᕮΎצᆚӎΎέᒃᕮϮΎЊέⵆᷮ૒. (ᆼἮΎҫẞΎ᢯ὦᓢⷆ὾Ύ᪒᪒၊ϮΎẂ⒛ⵊ) ὢ࿞ΎЊ

έἮΎ૧᫊὆Ύὢⵢ(understanding)ᶾΎᏪϾⵆᷮἪࢆ, ῾␖ΎᓢⷆҲᵫ׊♇ΎᏽΎᕲᾯⵢҞ὆Ύ

ᒃ ⹂ḮΎ᢯ὦᓢⷆ὾὆ΎᓢⷆҲᵫ׊♇ΎᏽΎᕲᾯⵢҞᶾΎ૮ⵊΎ⦣ պΎ᢯᫒၊ΎᷞҞఆᶶ

૒.6)

[p. 197]

ὢΎպ὆Ύ૒ᅦΎⵣ᫚Ύ⃪ Ύⅷ, ᢯ὦᒃ7)ӪΎӮဖⵆᷚΎὢΎᾓᶾᤊંΎṦ՛Ҳᵫ὆ΎᷛⵎӪΎ

2016) 133.
 2) [Ế⃪Ύ3] BlackstoneἮΎᓢⷆҲᵫἲΎ‘AϮΎỲⷆ὆ΎϮᵏᶾΎ᢯ἿⵆંΎ૮ϮᅪΎBᶾѺΎ↮׷ⵆӎ, BϮΎ
⪧ ⵊΎ ᢚѢᶾΎ૮ⵆᷚΎ AᶾѺΎᓢ᢯Ύ෾ંΎ ᐞ᢯ἲΎⵆ؞၊Ύ ⵆંΎ Ҳᵫ’Ἢ၊Ύ ὆ⵆᷮ૒: 2 Bl 
Comm 458.

 3) [Ế⃪Ύ4] ὢΎᾓᶾᤊΎӮ᪣ἮΎӿ὆὆ΎӮ᪣ἲΎ὆ᏦⵆંΎѱἪ၊Ύᢚẗఊ૒. Sir John Baker, ‘Custom 
and Usage’, Halsbury’s Laws of England (5th edn, LexisNexis 2019) vol 32, para 1 fn 12.

 4) [Ế⃪Ύ 5] Phillip Hellwege, ‘Chapter 1: Introduction’ in Phillip Hellwege (ed), A Comparative 
History of Insurance Law in Europe: A Research Agenda (Duncker & Humblot 2018) vol 1, 12

14; John MacLeod, ‘England and Scotland’ in Phillip Hellwege (ed), A Comparative History 
of Insurance Law in Europe: A Research Agenda (Duncker & Humblot 2018) vol 1, 153 55.

 5) [Ế⃪Ύ6] ὢΎ␳Ύ 1ᾓΎ␦⁞.
 6) [Ế⃪Ύ 7] David IbbetsonὢΎ ‘ᒃ ⹂(legalisation)’ཪંΎ ẗᶢᅪΎ ᢚẗⵆᷮ૒. ‘Law and Custom: 

Insurance in Sixteenth-Century England’ (2008) 29 JLH 291, 292.
 7) [Ế⃪Ύ8] ῲ⦣`ὦΎ᢯ὦᒃᶾΎ૮ⵊΎጆᢚ὆Ύ↲᫒᤟ᶾΎӮⵊΎ४ᾯἮΎᷚ؞ᤊΎ૒ზ↮Ύᴸં૒. See: 

James Steven Rogers, The Early History of the Law of Bills and Notes (CUP 1995) 1 2, 12
31, 44 68, 125 69, 211 22, 250 52; Emily Kadens, ‘The Myth of the Customary Law 
Merchant’ (2012) 90 Tex L Rev 1153; Sir John Baker, Collected Papers on English Legal 
History (CUP 2013) vol 3, chs 66 and 67; Adrian Leonard, ‘The Origins and Development of 
London Marine Insurance, 1547 1824’ (PhD (History) thesis, University of Cambridge 2013) 56

66; Emily Kadens, ‘The Medieval Law Merchant: The Tyranny of a Construct’ (2015) 7 JLA 
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Ṧ՛ҲᵫὢΎᷯ՛὆ΎᓢⷆᒃӪΎ᫒ጢᅪΎ⸃᤟ⵆંΎ୞ΎᏦ♊ΎᷯⶓἲΎ૒ლ૒. ᓢⷆΎ᫒ጢંΎ

Ṧ՛Ἢ၊ᕮ⤞Ύᷯ՛ᶾΎலέఊΎѱὦ୞, Ṧ՛὆Ύ᫒ጢḮΎᴲὢംᶢϮΎᷯ՛ΎᓢⷆҲᵫ὆Ύ׊

♇ᶾΎ⃿ẂⵊΎᷯⶓἲΎᏦⓒ૒. ᷯ՛ΎᒃẾἮΎ19ᤦ؞ᶾΎᷯ՛὆ΎᓢⷆҲᵫᒃἮΎୂΎὢ᢯ΎṦ

՛ᒃ὆ΎலẮἲΎⴲẂ၊Ύⵆ↮Ύᴸં૒ӎΎᤎᶦⵆᷮ૒. צ࿚ࢆΎ᢯ᢚᓢⷆҲᵫΎ᫊ᾓἮΎῲᤦ

Ҳ`ὢӎ, Ṧ՛Ӫ὆Ύ῿⓷ὢΎᷯ՛ᒃӪΎὢΎᕲᵪ὆Ύ᫒ጢᶾΎҲ᥻ΎᕶϮ⴪ⵆѺΎᷯⶓἲΎᏦ

♊૒.

ഞཪᤊΎὢΎᾓ὆ΎኗⱊંΎὢ࿚ⵊΎ⃪ ᅪΎ᫊ϲΎᨊᤊ૮၊Ύᷯ՛὆Ύⵢ᢯ᓢⷆᒃ὆Ύᇓཫᶾ

ᤊΎῲЊⵢࢆϮંΎѱὢ૒.8) ὢΎ४὆ંΎᓢⷆ↋պ὆Ύⵢᤋ(policy construction), ᫒↶`Ύ

ᓢⷆᒃ׊♇, ᕲᾯⵢҞ, έᒃᶾΎ὆ⵊΎЊέӪΎṦ՛Ἢ၊ᕮ⤞὆ΎᷯⶓἪ၊Ύ՚᤟ఊ૒. ᷯ՛

ᶾᤊΎϮᾓΎḒ྆ఊΎѱᶾᤊᕮ⤞ΎⷲᾚᶾΎὢᅢغ؞↮Ύ᫒ጢ Ύ⃿ΎὪᕮંΎᾆΎὦẗఆંΎצီ)

ѱὢӎ, ὪᕮંΎᢶၛѺΎᐊҚఊΎѱὢ૒)ᅪΎᢢ⮢ᓦ૒. ⷲᾚغ↮Ύᢚ`Ύ⸃᤟ὢΎ῾↲`Ἢ

၊Ύ᧎⧢ⵆᷮӎΎᷯ՛Ύ᢯ᢚᓢⷆ׊♇Ύ⸃᤟ᶾᤊΎ⁳᥻`ὦΎᷛⵎἲΎⵆંΎҫⶓἲΎᴺΎᨆΎὶ

૒.

251; AB Leonard, ‘London 1426 1601: Marine Insurance and the Law Merchant’ in AB 
Leonard (ed), Marine Insurance: Origins and Institutions, 1300 1800 (Palgrave Macmillan 2016) 
151 60; Baker, ‘Custom and Usage’ (n 4) paras 62 64, 85. Guido Rossi, Insurance in 
Elizabethan England: The London Code (CUP 2016) 435 36ંΎ ‘ⷲᾚΎ᫊῾ᶾᤊΎᆺᾓὪ♆ḮંΎ
ўᆚϮΎሮ↮ᆺΎ᢯ὦᒃὢཪંΎЊाᶾΎᐆ૮ⵆંΎӣϾ૮ϮΎὶંΎѱἪ၊Ύᓢὦ૒’ӎΎⵆᷮ૒(ὢ⣒ᆛ
⒢ંΎẾጦᶾΎഞᅦΎѱὢ૒). 

 8) [Ế⃪Ύ 9] ᆼἮΎ ᷛᢚⵇ὾೒ὢΎ ᷯ՛὆Ύ ⵢ᢯ᓢⷆ὆Ύ ᷛᢚᅪΎ ૒ზᶶ૒. ᒃ ᢚϮΎ ᴲ઺Ύ ѱἪ၊, 
Frederick Martin, The History of Lloyd’s and of Marine Insurance in Great Britain (Macmillan 
and Co 1876); WJ Jones, ‘Elizabethan Marine Insurance: The Judicial Undergrowth’ (1960) 2 
Bus Hist 53; Harold E Raynes, A History of British Insurance (2nd edn, Sir Isaac Pitman & 
Sons 1964); JS Kepler, ‘The Operating Potential of London Marine Insurance in the 1570’s: 
Some Evidence from “A Booke of Orders of Assurances within the Royall Exchange”’ (1975) 
17 Bus Hist 44; CG Lewin, Pensions and Insurance before 1800: A Social History (Tuckwell 
Press 2003); Leonard, ‘London Marine Insurance’ (n 8); Leonard, ‘London 1426 1601’ (n 8); 
Anastasia Bogatyreva, ‘England 1660 1720: Corporate or Private?’ in AB Leonard (ed), Marine 
Insurance: Origins and Institutions, 1300 1800 (Palgrave Macmillan 2016). ᒃ ᢚᶾΎӮⵆᷚંΎ
૒ἺἲΎ␦⁞: WS Holdsworth, ‘The Early History of the Contract of Insurance’ (1917) 17 
Colum L Rev 85; WS Holdsworth, A History of English Law, vol 8 (Methuen & Co 1925) 
273 98; ADM Forte, ‘Marine Insurance and Risk Distribution in Scotland before 1800’ (1987) 
5 LHR 393 (Scotland); JP van Niekerk, ‘Marine Insurance Claims in the Admiralty Court: An 
Historic Conspectus’ (1994) 6 SA Merc LJ 26; Ibbetson (n 7); JP van Niekerk, ‘The Law and 
Customs of Marine Insurance in Antwerp and London at the End of the Sixteenth Century’ 
(2011) 17 Fundamina 144; Guido Rossi, ‘The Booke of Orders of Assurances: A Civil Law 
Code in 16th Century London’ (2012) 19 MJ 240; Guido Rossi, ‘Florence and the Great Fire: 
New Sources on English Commerce in the Late Sixteenth Century’ (2012) 33 JLH 93; Rossi, 
‘England 1523 1601’ (n 2); Rossi, Insurance in Elizabethan England (n 8); MacLeod (n 5).
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[p. 198]

ऀ̘ؗߐଦʴذۉ੏�ଖنԬࡤۮ�଺ࢧڽ .2

ᷯ՛ΎᓢⷆҲᵫ὆ΎᒃӪΎ᫒ጢ὆ΎᷛᢚંΎ૮ЊΎᓢⷆҲᵫ὆Ύ὆ᏦᅪΎᴺဒ⃪ંΎ᫒ጢ, ὢ

ⵢ, ׊♇ᶾΎ૮ⵊΎὢᵪ؞၊, ὢંΎᓢⷆҲᵫ὆Ύ⃿ЊḮΎ᤟ᆫ(placement)ӪΎצᶾΎ؞ⵊΎ⒛

՚ḮΎӮဖఊ૒. ὢΎῶᶾᤊંΎᷛᢚ᢯Ύ↲⹂ⵆ૒ϮΎҞ՛ᶾંΎ᧎ཫⵊΎᢚ`Ύ⸃᤟὆Ύᷛⵎ

ἲΎ૒ზӎ, ᓢⷆ↋պ὆ΎⵢᤋӪΎள὾ (`free-standing) ᓢⷆᒃΎ׊♇, ᕲᾯⵢҞ὆Ύ᷶ᅪΎ

Ѯ⦎ⵊ૒. 

2.1 ଖذۉଦʴࡳߐ�ଖۢ

ᷯ՛὆Ύⵢ᢯ᓢⷆἮΎצΎⱊ⃮`ὦΎᓢⷆ↋պΎጦᶦὢΎᴲ⃪ΎḒྊΎ᫊ϲΎேᴶΎҲ᥻ఆᶢΎ

Ṃ૒ંΎ୞Ύ⪧⇃ὢΎὶ૒.9) ᷯ՛Ύ᢯ὦ೒ἮΎ15ᤦ؞ ,ʒ  ०ᴲḮΎ(⁞׶ΎୂΎ⺲ )ʒ ⴪࿺⒢

ᶾᤊΎḖΎ᢯ὦ೒၊ᕮ⤞ΎᓢⷆႺᅪΎࢢӎΎᕮᓢⵆંΎ᫒ጢᅪΎ῿ⵆᷮ૒.10) ᷯᶢ၊Ύ⒢ҞఊΎ

ϮᾓΎḒ྆ఊΎᓢⷆ↋պጦᶦἮΎ1523ल὆Ύѱὦ୞, ὢંΎᷯ՛Ύ᢯ὦ೒Ύ᪒᪒၊Ύ࿞୆ᶾᤊΎ

ᓢⷆᶳἲΎ ᷯỲⵆ؞Ύ ᫊὿ⵎΎ ጢဣΎ ෾ંΎ Ύצ ↯ῲὢ૒.11) 1906लΎ ⵢ᢯ᓢⷆᒃ(Marine 

Insurance Act 1906)ᶾΎ⒖ᕮఊΎLLoyd’s SG (Ship & Goods) ᵫӮ὆ΎጦᶦӪΎ՚⁞ંΎ

1980ल૮غ↮ΎҲ᥻ⵆᷚΎᢚẗఆᶶં୞, ᷚ؞ᤊΎ16ᤦ؞὆Ύᓢⷆ↋պ὆ΎጦᶦӪΎேὪ᤟ἲΎ

ᕲታ⽶Ύ᫋ᒲⵎΎᨆΎὶ૒.12) 

 9) [Ế⃪Ύ10] Rossi, ‘England 1523 1601’ (n 2) 131; Rossi, Insurance in Elizabethan England (n 
8) 27; MacLeod (n 5) 156 57.

10) [Ế⃪Ύ11] Rossi, ‘England 1523 1601’ (n 2) 133 37; Rossi, Insurance in Elizabethan England 
(n 8) 30 52.

11) [Ế⃪Ύ12] Rossi, Insurance in Elizabethan England (n 8) 29 30, 53 56.
12) [Ế⃪Ύ13] ᫊ϲ὆Ύ⼾ᅲᶾΎഞᅦΎᷯ՛ΎᓢⷆҲᵫ὆Ύ᷶၊: De Moucheron c Sadler (1565) 11 SS 54, 

55 57 (policy dated 8 January 1565); William West, The First Part of Simboleography, vol 1 
(London 1615) para 663 (precedent dated 20 December 1597); Martin (n 9) 46 48 (transcription 
of Bodl MS Tanner 74, fos 32 33, (policy dated 15 February 1614); TNA SP 16/363, fos 
58r-59v and SP 16/367, fos 28r-29v (policies dated 4 July and 2 September 1637); TNA SP 
16/481, fo 11 (policy dated 2 June 1641); Goram v Sweeting (1670) 2 Wms Saund 200, 200
01; 85 ER 964, 964 79 (policy dated 21 April 1669); Lincolnshire Archives 2 PG 12/2/8 
(policy dated 30 December 1671); J P, The Merchant’s Dayly Companion (2nd edn, London 
1684) 351 54 (precedent dated 30 August 1683); LMA E/219/714 (poliicies dated 23 and 27 
April 1686); The “Maria” (1692) Burr Adm 267, 267 68; 167 ER 566, 566 67 (policy dated 
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ϲҞⵊ୞૒Ύ ⵊ`Ἢ၊ΎᷢўఆᶢΎὶ↮ΎᴸἮΎ࿞୆὆Ύⱊ⃮ҲᵫᤊંΎ᢯ὦᓢⷆ὾Ύ૖⒢

೒ᶾΎצΎ↋պ὆ΎⵢᤋᶾΎӮⵊΎᢚ`Ύ⸃᤟὆Ύ؞⹺ḮΎⴲẂᅪΎ ӣⵆᷮ૒. ᷯ՛ΎᓢⷆᒃΎ

ϮᾓΎ⓶؞὆Ύ὾Ⴚ೒ᶾΎ὆ⵆቢΎҲᵫ὆Ύ⺖ဓἲΎ ⵆંΎ୞Ύ᢯ὦᓢⷆ὾೒὆Ύ᫒ጢḮΎὢⵢ

ᅪΎ␦ӎⵆல။ΎఆᶢΎὶંΎѱἲΎᴺΎᨆΎὶ૒. [p. 199] ὢᅪΎ␦ӎⵆ↮ΎᴸӎંΎ‘ᓢⷆ↋

պ὆Ύ᫒ ΎጦᶦἮΎў὆Ύ὆ᏦϮΎᶴᶶ૒’.13) צ࿚ࢆΎᓢⷆҲᵫἲΎⵢᤋⵖᶾΎὶᶢΎ⒆Ἲᶾ

ંΎ᢯ў྆὆Ύ᫒ጢḮΎὢⵢᶾΎ὆⁢ⵆᷮἪࢆ ,ࢆ⃿ᶾંΎ⫾ီᶾΎ὆⁢ⵆંΎѱὢΎᤎ⸦ఆᶶ

૒.

ⵢᢚᒃẾ὆Ύ16ᤦ؞Ύ⃿ᐆ὆ΎᢚѢὦΎRidolphye v Nunez14) ᢚѢὢΎ⓶؞὆Ύ᷶ὢ૒. ⵛ

ⵢᓢⷆ↋պ(voyage policy)ᶾΎὢᅲὢΎ؞ᾚఊΎ⴪ᓢⷆ὾Ϯ, ὢᅲὢΎ؞ᾚఆ↮ΎᴸᵆἪࢆΎ

ᓢⷆኗ`ጪᶾΎὢⵢӮҲᅪΎЄંΎᢚེἲΎ૮ᫎⵆᷚΎᓢ᢯ἲΎ⒛՚ⵎΎᨆΎὶં↮ϮΎጦ ఆ

ᶶ૒. ጦ ఊΎᓢⷆ↋պᶾંΎ‘Robert Ridolphye and company doe assiure as well for 

their acommpte as for any other who so ever yt be’ཪӎΎ؞ᾚఆᶢΎὶᶶ૒.15) ‘ᓢⷆኗ

`ጪὦΎᾚᢞӪΎӮဖఊΎኖ೎ΎᢚེΎ෾ંΎᢚེ೒’ἲΎኖాΎ⯚ᤛⵆંΎѱ⒆࿪ΎᓢὢંΎὢ࿞Ύ

⁳ᅆ὆ΎጦᶦἮ16) 1540ल૮ᶾΎ࿞୆Ύ᫊ᾓᶾΎࢆ⢮ં࢚୞, ᴲᆶலΎऒ୊཮ೊᶾᤊΎḖΎѱἪ

၊Ύ▂☏ఊ૒.17) ⵢᢚᒃẾἮΎRidolphye ᢚѢᶾᤊΎᓢⷆ↋պ὆Ύ὆ᏦᅪΎⵢᤋⵖᶾΎὶ ,ɡ 

ỲḮΎЇἮΎጦᶦἪ၊Ύ࿞୆὆ΎLombard StreetࢆΎAntwerp὆Ύ↋պў྆᥺ᶾᤊ, ᓢⷆ↋պ

ᶾΎὢᅲὢΎ؞ᾚఊΎ⴪ᓢⷆ὾ϮΎᓢⷆኗ`ጪὢΎὢᅲὢΎ؞ᾚఆ↮ΎᴸἮΎ૒ᅦΎᢚེ὆Ύ᥺Ἆ

ὢୂཪலΎצΎ᥾᫒ᶾΎ૮ⵊΎᓢ᢯ἲΎᐉἲΎᨆΎὶ૒ંΎࢢẗ὆Ύ‘Ӯ᪣ᶾΎӮⵊΎᤊቢΎ↋ў’ᅪΎ

⁞ᢚⵆᷮ૒.18) (ᾚ)⴪ᓢⷆ὾ϮΎᪧ᥺ⵊΎѱᶾΎᘲ▂ᶢΎᓢቢΎὢΎ↋ўϮΎᤒೋဓὢΎὶᶶ୆Ύ

ѱἪ၊Ύᓢὦ૒.19) 

29 June 1692); Alexander Justice, A General Treatise of the Dominion of the Sea (3rd edn, 
London 1724) 649 53 (precedents dated ca 1705); Goodwin v Daniell (1737) LMA C/104/199 
(policies dated 30 December 1729, 5 May and 28 August 1730); Nicolas Magens, An Essay on 
Insurances, vol 2 (London 1755) 383 85 (precedent dated 6 July 1753); Martin (n 9) 158 60 
(Lloyd’s SG policy form confirmed on 12 January 1779); Stamps Act 1795 (35 Geo 3 c 63), 
sch; Marine Insurance Act 1906, sch 1.

13) [Ế⃪Ύ14] Leonard, ‘London Marine Insurance’ (n 8) 203.
14) [Ế⃪Ύ15] (1562) 11 SS 52.
15) [Ế⃪Ύ16] ibid.
16) [Ế⃪Ύ17] Godin v London Assurance Co (1758) 1 Burr 489, 491; 97 ER 419, 420ᶾΎ ᫊ఊΎ᷶
ὢ૒.

17) [Ế⃪Ύ18] Rossi, ‘England 1523 1601’ (n 2) 138, BL MS Harl 5103, fo 160r, BL MS Add 
48023, fo 250r; Rossi, Insurance in Elizabethan England (n 8) 238 44, 508 09, 511; Leonard, 
‘London Marine Insurance’ (n 8) 62 63ἲΎὦẗⵖ.

18) [Ế⃪Ύ19] Ridolphye (n 15) 52 53.
19) [Ế⃪Ύ20] Sub nom Ridolphie c Nonez (1565) 11 SS 132; Ibbetson (n 7) 295லΎ४὆ⵊ૒.
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⃿ᤦḮΎת૮Ύ⓶؞὆Ύᓢ⦣ᒃΎᒃẾᶾᤊંΎ᢯ὦ೒ὢΎצΎӮ᪣ᶾΎӮⵊΎᣋᣋⵊΎ↋ўᅪΎ

 ӣⵆ؞ΎỲⵢΎ᥺⹆ఆᶶ૒.20) ᒃẾἮΎᆶ♆Ύ૮ᅇᒃ(civil law) ᐃᢚᅪΎᕶ࿮୆ΎѱӪΎᆶ

␚Ϯ↮ΎᐗᒃἪ၊Ύ᢯ὦῲጦϮᅪΎᕶ࿮૒.21) Pickering v Barkley22) ᢚѢᶾᤊΎ King’s 

Bench23) ᒃẾᶾᤊંΎ‘Ỳⷆ(perils)’ӪΎ‘ⵢ᢯Ỳⷆ(dangers of the seas)’ὢཪંΎጦᶦ὆Ύⵢ

ᤋӪΎצΎጦᶦὢΎῲᾯᶾᤊΎᕶ᢯὾ᶾΎ὆ⵊΎᤎᐃΎᶣᅆ(capture)ᅪΎ⯚ⵖⵆં↮Ύጦ ఆᶶ

૒. ‘Trinity House὆ΎᾓὦΎGranlyḮΎצᆚӎΎ૒ᅦΎ▗ᕲⵊΎ᢯ὦ’ὢΎὢΎጦ ᶾΎӮⵆᷚΎ

ᒃẾᶾᤊΎᣋᣋⵊΎ↋ᶦἲΎⵆ؞ΎỲⵢΎ᥺⹆ఆᶶ૒.24) [p. 200] צᆚӎΎᒃẾὢΎӮဖఊΎጦ

ᶦ὆ΎⵢᤋӪΎᓢⷆᒃẾ(court of assurances) ᢯ὦ೒὆Ύ᫒ጢᶾΎӮⵆᷚΎᷚ࿚Ύ᢯ὦ೒ἲΎ

↋ᶦἲΎ೒ᶶ૒.25) צ೒ᶾΎ὆ⵆቢΎ‘ⵢ᢯Ỳⷆ’ἮΎⵢ`ӪΎ`՞(men of war)ἲΎ⯚ⵖⵆંΎ

ѱὢᶶ૒. צΎ⺲὆ΎᢚѢ೒ᶾᤊΎὢΎጦ ંΎ⫾Ҟ၊(by authority) ⵢҞఊΎѱἪ၊Ύ◖׷ఆ

ᶶ૒.26) ὢંΎᢚ`Ύ⸃᤟ᶾΎ὆ⵊΎⵢҞᐗᒃὢΎ⫾ီϮΎఊΎ⓶؞὆Ύ᷶ᶾΎⵢ૧ⵊ૒. 

20) [Ế⃪Ύ21] Rogers (n 8) 28 29ંΎ᢯ὦΎ↋ὦӪΎ⪧ᒲ᢯ὦᐞ᫚ẾὢΎ13ᤦ؞ḮΎ14ᤦ؞ᶾΎὢ࿵ѺΎ᥺
⹆ఆᶶ૒ӎΎⵊ૒. 

21) [Ế⃪Ύ22] ὢᅪ⤺ቢΎ૒ἺἲΎ␦⁞: Vanheath v Turner (1621) Win 24, 124 ER 20; Anonymous 
(1668 1669) Hardr 485, 486; 145 ER 560, 560-61; John Vincent, ‘Reading on 43 Eliz 1 c 12, 
of policies’ (notes by Joseph Keble, Grays’ Inn, March 1669) Bodl MS Rawl C 824, 399 
(Baker ELM #L125 at fiche 86), Jeffrey Thomson, ‘John Vincent’s Reading at Gray’s Inn, 
1668/9, on the Merchants’ Assurances Act 1601’ (2017) 38 JLH 308, 327ϮΎ४ⵖ. ‘૮ᅇᒃҲ’၊
ᕮ⤞Ύᓢ⦣ᒃΎᒃẾὢΎ὆ҚἲΎ⒛◖ⵊΎ :᷶ Captaine de Holland et Marchant de Portuig (1605) 
HLS MS 118(c), fos 111v 12r (Baker ELM #R25 at fiche 131); Geere v Myngard (1605) HLS 
MS 118(c), fos 90r-92r (Baker ELM #R25 at fiche 130); Greenway v Barker (1612) Godb 260, 
260 61; 78 ER 151, 152, sub nom Greeneway v Baker (1612) HLS MS 114, fos 78v 79r 
(Baker ELM #R22 at fiche 119); Trantor v Watson (1703) 6 Mod 11, 13; 87 ER 776, 777 78 
(BR).

22) [Ế⃪Ύ23] (1648) Style 132, 82 ER 587; Henry Rolle, Un Abridgment Des Plusieurs Cases et 
Resolutions Des Common Ley (London 1668) 248, no 10. ὢΎᕲᾯἮΎᓢⷆὢΎᴲશཪΎẗᤎҲᵫᶾΎ
ӮⵊΎѱὢᶶ૒. 

23) [⃪ᷛ] ⃿ẂᢚѢ὆Ύ1᫚ἲΎ⒆ᆚⵆંΎHigh CourtંΎQueen’s Bench(ᾚỲΎ⃿ὦΎ՛ṃ὆Ύ᤟ᒲᶾΎഞཪΎ
King’s BenchϮΎఆ؞லΎⵊ૒), Chancery, Family divisionἪ၊Ύὢზᶢ…Ύὶ૒. Queen’s Bench ⵆ
ᶾΎⵢᢚᒃẾ, ᢯ᢚᒃẾ, ⵷ ᒃẾ, ᢯ᢚᒃẾ, ؞ᨎΎᏽΎѢᤒᒃẾὢΎ᥺᥻ఆᶢΎὶ૒(https://www.gov.
uk/courts-tribunals/queens-bench-division-of-the-high-court, 2021. 6. 1. ╊⁳ᐗጦ). 

24) [Ế⃪Ύ24] Pickering (n 23) Style 132, 82 ER 588.
25) [Ế⃪Ύ25] Rolle (n 23) 248, no 10. ᓢⷆᒃẾᶾΎӮⵆᷚંΎnn 117 37ᶾΎ؞ᾚఊΎጦⶺ೒Ύ␦⁞. 
26) [Ế⃪Ύ26] ᴲ྆ΎᢚѢᶾᤊΎ᥺ᦏ૮ᆚὦ὆Ύ⃪ᾓΎ␦⁞: Jefferyes v Legendra (1691) 1 Show KB 320, 

322 23; 89 ER 599, 600 01; sub nom Jefferies v Legendra (1691) 4 Mod 58, 60; 87 ER 261, 
262. T ૒ᅦΎӣᓢંΎὢΎ῾ἲΎᶦ׷ⵆ↮Ύᴸં૒: Carth 216, 90 ER 730; Holt KB 465, 90 ER 
1156; 2 Salk 443, 91 ER 384; 3 Lev 320, 83 ER 710. ‘ᤎⵆ↋պὦ↮Ύ෾ંΎᓢⷆ↋պὦ↮’ཪંΎ
 ኗ὆ΎBarton v Wolliford (1687) Comb 56, 90 ER 341; James Allen Park, A System of the 
Law of Marine Insurances (London 1787) 69὆Ύ४὆Ύ␦⁞. cf ⥊ⅶЃᶾΎ ᐃఊΎᤎᐃᶾᤊ὆ΎЃல
ંΎ‘ⵢ᢯Ỳⷆ’ὢΎᴲશ૒: Mors v Sluce (1672) 1 Mod 85, 86 ER 752; sub nom Morse v Slue 
(1672) 2 Lev 69, 83 ER 453; 1 Vent 190, 86 ER 129; (1673) 1 Vent 238, 86 ER 159; sub 
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᢯ὦ೒὆ΎὢⵢΎ᫊ᷛΎ17ᤦ؞Ύ⺲ᐆӪΎ18ᤦ؞ᶾΎ⸦Ỳૢᓢ⪧ᵫ(convoy warranty) ⵢᤋ

ἲΎỲⵢΎ␦⁞ఆᶶ૒.27) ૧᫊Ύᷯ՛Ύᓢⷆ↋պᶾΎצ࿚ⵊΎ⁞ⵛὢΎ⽂⵶ં୞, ⦣᢯ΎᕮᓢఊΎ

ᤎᐃὢΎ‘⸦ỲఊΎ␲၊ΎᐊⵛⵆંΎѱἲΎૢᓢ(depart with convoy)’ⵆંΎѱἪ၊ΎఆᶢΎὶᶶ

૒. Jefferyes v Legendra28)ᶾᤊંΎὢΎૢᓢ⪧ᵫὢΎᕮᓢఊΎᤎᐃΎᐊⵛΎ૧᫊ΎើᆺΎᴲશཪΎ

Ҳ᥻ⵆᷚΎ⸦ỲఊΎ␲၊ΎẢⵛⵎΎѱἲΎ὆Ꮶⵊ૒ӎΎ⫾૖ⵆᷮ૒(ᤎᾓὢࢆΎᓢⷆҲᵫ὾὆Ύ

ᾆኩΎᶴὢΎ⸦Ỳ૮ḮΎᕲᆚఆ↮ΎᴸἮΎⵊ). ഞཪᤊΎצΎૢᓢ⪧ᵫἮΎጦᶦ૮၊ϮΎᴲશཪΎ᢯

ὦ೒ὢΎὢⵢⵆંΎᐂ૮၊Ύⵢᤋఆᶶ૒.29) Lethulier30) ᢚѢᶾᤊંΎᤎᐃὢΎ࿞୆ᶾᤊΎ‘⸦

ỲఊΎ␲၊ΎᐊⵛⵎΎѱ’ὢΎૢᓢఊΎ᢯⣊ᶾᤊΎⵛⵢᓢⷆҲᵫὢΎ⒢Ҟఆᶶ૒. צ࿞୞ΎᤎᐃὢΎ

ᆾΎצ૮၊Ύ࿞୆ᶾᤊΎ⸦ỲఊΎ␲၊ΎᐊⵛⵆંΎѱἮΎᕶϮઓⵆᷮ૒. ⸦Ỳ૮ᅪΎᆺࢎΎᨆΎὶ

ંΎϮᾓΎ⮦ᆚⵊΎӡἮΎKent ↮ᐗ὆ΎⵢᴶϮὦΎDownsᷮ૒. King’s BenchંΎ᢯ὦ೒὆Ύ

Ӯ⵷(usage), ⅷΎᶢംᶾᤊΎ⸦Ỳ૮ᅪΎᆺંࢆ↮ᶾΎഞཪΎૢᓢ⪧ᵫἲΎⵢᤋⵆᷮ૒. ഞཪᤊΎ

ᤎᐃὢΎ࿞୆ᶾᤊΎDownsغ↮Ύ⸦Ỳఆ↮ΎᴸἮΎ␲၊ΎⵛⵢⵊΎѱὢΎૢᓢ⪧ᵫΎỲᐆὢΎᴲશ

ཪӎΎ⫾૖ⵆᷮ૒.31)

⸦ỲૢᓢંΎᐆᤦ؞Ύ⺲ΎKing’s BenchᶾᤊΎጦ ϮΎఆᶶ૒. Victorin v Cleeve32) ᢚѢ

὆Ύᾯ῾ἮΎJaefferyes ᢚѢӪΎἎᢚⵆᷮӎ, William Lee CJḮΎᐞ᫚Ế೒ὢΎ ‘ὢΎⵗ὆ંΎ

ΎᤎီᶾΎഞཪΎૢᓢᅪΎⵢצ ,Ύ ⹃ⵊΎጦᶦ὆Ύ὆ᏦᶾΎ ⵊఊΎ`ὢΎᶴᶶ૒’ંΎὢἎ၊צ

ᤋⵆᷮ૒.33) Gordon v Moreley34)ᶾᤊΎᓢⷆҲᵫἮΎ࿞୆ᶾᤊΎ↮ᗺ࿢⤞غ↮ΎⵛⵢᅪΎ૮

᢯Ἢ၊ΎⵆӎΎὶᶶં୞, ‘⸦ỲఊΎ␲၊ΎᐊⵛⵆંΎѱἲΎૢᓢ’ⵆᷮ૒.35) צΎᤎᐃἮΎ࿞୆

ᶾᤊΎலᑲⵢⷿغ↮Ύ⸦Ỳఆ↮ΎᴸἮΎ␲Ύⵛⵢⵆ୆Ύ⃿Ύᶣᅆఆᶶ૒. ὢΎᢚѢᶾᤊ, [p. 201] 

Sir William Lee CJંΎ ᢯ὦὦΎ ⪧ᒲᐞ᫚ẾӪΎ ⵖۆΎ ‘૒ᨆ὆Ύ ᢯ὦӪΎ ᢚጢẾ

nom Mors v Slew (1672) 2 Keb 866, 84 ER 548; 3 Keb 72, 84 ER 601; (1673) 3 Keb 122, 84 
ER 624; 3 Keb 135; 84 ER 638; Justice (n 13) 421 22, 480 81ᶾᤊΎ४ⵊ૒.

27) [Ế⃪Ύ27] Leonard, ‘London Marine Insurance’ (n 8) 123ંΎ૧᫊Ύ᢯ὦ೒὆Ύ⸦Ỳ૮ΎᢚẗᶾΎ૮ⵆ
ᷚΎ␚ᐆΎẂ᥺ᅪΎ४ⵊ૒. 

28) [Ế⃪Ύ28] Jefferyes (n 26). 
29) [Ế⃪Ύ29] [Unknown] v Ormston (1715) 10 Mod 286, 287; 88 ER 731, 731 (᥺ᦏ૮ᆚὦ὆Ύ⃪ᾓ, 
ẾጦᶾΎὢ⣒ᆛ⒢၊Ύⱊ᫊ఆᶶ૒).

30) [Ế⃪Ύ30] (1692) 2 Salk 443, 91 ER 384; Park (n 26) 38ᶾᤊΎ४ⵆᷮ૒.
31) [Ế⃪Ύ 32] Lethulier’s Case (n 30) 2 Salk 443, 91 ER 385 (Sir John Holt CJ὆Ύᐆ૮὆Қ). 

Jeffreys v Lethalier (ca 1692) HLS MS 4071, vol 3 (Thomas Thoroton’s reports) 16 18 (Baker 
ELM #R91 at fiche 681)லΎ␦⁞: ὢΎ῾ᶾΎ૮ⵆᷚΎPeirson v Pounteys (1608) Yelv 135, 136; 80 
ER 91, 91 92ᅪΎὦẗⵆᷮ૒.

32) [Ế⃪Ύ33] (1746) 2 Str 1250, 93 ER 1162.
33) [Ế⃪Ύ34] ibid 2 Str 1251, 93 ER 1163.
34) [Ế⃪Ύ35] (1747) 2 Str 1265, 93 ER 1171.
35) [Ế⃪Ύ36] ibid.
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(office-keeper)೒’὆Ύ↋ᶦἲΎ೒ᶶ૒[ᢚጢẾ೒ἮΎᓢⷆ⃿Њὦ὆ΎᷛⵎἲΎⵆᷮ૒].36) ંצΎ

Lethulier ᢚѢἲΎתў၊Ύᐞ᫚Ế೒ӪΎⵖۆΎὢѱὢΎૢᓢΎỲᐆὢΎᴲશཪӎΎ⫾૖ⵆᷮ૒. 

ṊࢾⵆቢΎᤎᐃὢΎᶣᅆ૧⵶ἲΎ૧᫊Ύ`ῶⵊΎ⸦Ỳ૮ḮΎᆺ؞ࢆ၊ΎⵊΎᾓ᥺(Spithead)غ↮Ύ

ὢᅢ↮Ύ ኩⵆᷮ؞Ύ ഺጦὢ૒. Sir William὆Ύ ὢ࿚ⵊΎ Ҟ၎ἮΎ ࿚ⵊΎצ ૢᓢϮΎ ‘⦣᢯

(commonly) ὢⵢఆંΎᐂ’ᶾΎഞᅦΎѱὢᶶ૒.37) 

18ᤦ؞Ύ⺲ᐆᶾΎLord Mansfield CJંΎ૒ᅦΎ⁞ⵛἲΎⵢᤋⵆѺΎఆᶶં୞, צΎ⁞ⵛἮ, 

ᓢⷆҲᵫ὾ϮΎᓢⷆኗ`ጪὦΎᤎᐃὢΎ↮ᗺ࿢⢮ᶾᤊΎ⸦ỲఊΎ␲၊ΎⵛⵢⵆӎΎல␗ⵊΎҫẞΎ

(sailed with convoy, and arrived) ᓢⷆႺᅪΎ ஺ဒᐉં૒ંΎ  ẗὢᶶ૒.38) King’sࢢ

BenchંΎ‘sailing with convoy’, ‘sailing with convoy for the voyage’, ‘with convoy’὆Ύ

὆ᏦΎ՚ᕲᶾΎӮⵆᷚΎ᢯ὦὦΎῲጦ↋ὦ὆Ύ↋ᶦἲΎ೒ᶶ૒.39) Lord MansfieldϮΎצΎ↋ᶦ

ἲΎ೒ἮΎኗ`ἮΎ‘ᢚᴶᶾᤊΎጦᶦ὆Ύӎ ఊΎ؞ᨎ`Ύ὆ᏦᅪΎᕮᷚⵆંΎӮ⵷ὢΎὶં↮ᅪΎ

⹃ὦⵆ؞ΎỲⵊΎѱ’ὢᶶ૒.40) (ᢶ၊ẢΎᾚ⫾Ύ⺲ )ʒ, Ҟ՛Ύᐞ᫚ẾἮΎӮ⵷ᶾΎᕮⵗⵆંΎ⮷

ҞἲΎࢢဦ૒.41) 

ῲת૮᫊૮὆Ύ᢯ὦ೒὆Ύ᫒ጢḮΎӮဖఊΎᓢⷆ↋պΎⵢᤋ὆ΎୂΎᆼἮΎ᷶၊, ⓶Ӫᓢⷆ

(over-insurance)὆Ύᢚီ೒ἲΎ೒ΎᨆΎὶ૒. ⦣ᫎᨆ૖ὢΎ੾ဦ؞ΎഺጦᶾΎሮᆚΎඖᶢ…Ύὶ

ંΎӡ὆Ύ`ⵆ(cargo)ϮΎᓢⷆኗ`ጪὢΎఊΎҫẞ, צΎ`ⵆ὆Ύ⪧⇃ὢࢆΎϮ♆லΎᴺ↮ΎኩⵊΎ

␲Ύ࿞୆ᶾᤊΎᓢⷆҲᵫὢΎ⒢Ҟఆ؞லΎⵆᷮ૒. 17ᤦ؞὆Ύ᫒ጢϮ೒ἮΎצ࿞ΎᓢⷆἲΎ‘ⱶኗ

ᶾΎӮⵊΎᓢⷆ(on-account)’ὢཪӎΎᕶ࿮૒. צ࿞ΎҫẞΎᓢⷆ׶ (kthe amount of subscribed)

ὢ ᓢⷆϮ (kvalue at risk)ᓢ૒ΎୂΎᆼᵆ૒. ὢᶾΎ὆ጦὢΎ ؞ఆᶶ૒. ᥾ⵢϮΎᐊᣋⵆቢ, 

ᓢⷆ὾ϮΎᓢⷆ׶ἲΎ↮׷ⵎΎ὆ጢϮΎὶંϮ? צᆚӎΎᓢⷆϮᵏὢΎᓢⷆ׶ᵏᓢ૒Ύ`ἮΎҫ

ẞΎᶢඒΎᓢⷆ὾ϮΎᓢⷆႺᅪΎ஺ဒ⃪ᶢᵪΎⵆંϮ? ᓢⷆ↋պᶾંΎᓢ⦣Ύታ᫊`ὦΎૣὢΎ

ᶴᶶ૒. ాΎϮ↮ΎⵢҞᐗᒃὢΎ ᫊ఆᶶ૒. ⒙⇦, ϯΎᓢⷆ὾὆Ύᓢⷆ׶ (kline)ὢΎ⺖Ӫ`

Ἢ၊Ύᐞᕲఆல။Ύ↲ ⵊΎᓢⷆϮᵏӪΎᓢⷆႺ(right to premium)ᅪΎᓢⷆ׶ᶾΎᘲီⵆᷚΎ

ᐞᕲⵆંΎѱὢ૒.42) ె⇦, ϮᾓΎᆶ↮ᆷἪ၊ΎὦᨆⵊΎᓢⷆ὾(೒)ὢΎᓢⷆႺᅪΎ஺ဒ⃪ӎΎ

᥾ⵢ၊ΎὦⵊΎᓢⷆ׷↮׶὆ጢᅪΎቢⵆંΎѱὢ૒: ϮᾓΎᆶ↮ᆷᶾΎᓢⷆἲΎὦᨆⵊΎᓢⷆ὾

36) [Ế⃪Ύ37] ibid.
37) [Ế⃪Ύ38] ibid (Ѓ⁞ંΎ΅὾ϮΎ▂ϮⵊΎѱὢ૒).
38) [Ế⃪Ύ39] Lilly v Ewer (1779) 1 Doug KB 72, 72; 99 ER 50, 51. Leonard, ‘London Marine 

Insurance’ (n 8) 182ંΎὢ࿞Ύ⁞ⵛἲΎ४ⵊ૒.
39) [Ế⃪Ύ40] Lilly (n 39) 1 Doug KB 73, 99 ER 51.
40) [Ế⃪Ύ41] ibid.
41) [Ế⃪Ύ42] ibid 1 Doug KB 74, 99 ER 52 fn 7.
42) [Ế⃪Ύ43] ὢѱὢΎऒ୊཮ೊ὆Ύ᫒ጢᷮ૒: Thomson (n 22) 324 fn 102.
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೒ἮΎୂΎὢ᢯ΎᕮᓢⵎΎ⴪ᓢⷆὢὣὢΎᶴᶶ؞ΎഺጦᶾΎצΎᓢⷆҲᵫὢΎጢ⺖ཪӎΎᓢંΎѱ

ὢ૒. 17ᤦ؞Ύᷯ՛Ύ᢯ὦ೒ἮΎ᫊ϲ`ΎⵢҞᐗᒃὦΎ⺲὾43)ᅪΎୂΎᤎ⸦ⵆᷮӎ, African 

Company v Bull44) ᢚѢᶾᤊΎKing’s BenchંΎצΎ↮ᷛ὆Ύ᫒ጢᅪΎᒃἪ၊Ύᐉᴲ೒ᷮ૒. 

£2,300 ὢⵆ὆ΎጪⱶὢΎⵛⵢᓢⷆᶾΎᕮᓢఆᶶӎ, ᓢⷆ↋պ὆Ύ23ᑶ⇦Ύᓢⷆ὾ϮΎᆶ↮ᆷΎ

£100ᶾΎӮⵆᷚΎᓢⷆҲᵫἲΎ⒢Ҟⵆᷮં୞, צΎᓢⷆ὾ϮΎᐊᣋⵊΎ᥾ⵢᶾΎ૮ⵆᷚΎ␳ὲὢΎ

ᶴӎΎᓢⷆႺᅪΎ஺ဒ⃲Ύ὆ጢᆺΎὶ૒ӎΎ⃪ᾓⵆᷮ૒. צ࿞୞ΎצΎᓢⷆ὾ΎῲᶾΎᓢⷆἲΎὦ

ᨆⵊΎᓢⷆ὾ϮΎலᢞⵆᷮ؞ΎഺጦᶾΎᓢⷆҲᵫ὾ંΎὢᅪΎᕮὦⵆᷮ૒. ᒃẾἮΎᓢⷆ὾ᶾ

ѺΎ‘Ӯ᪣’ἲΎ↋ታⵎΎѱἲΎታဧⵆᷮӎ, ᾚ⫾ᶾᤊΎὢᅪΎ[p. 202] ‘ᓢⷆ↋պὢΎ⪧ ⵊΎϮ

ᵏ὆ΎጪⱶἲΎኗ`Ἢ၊ΎⵆўࢆΎϮᵏἲΎᐟ↮၊Ύⵆ↮Ύᴸӎ, ⱶኗᶾΎӮⵆᷚΎ⒢ҞఊΎҫẞ

(where the policy is upon the account) ᆶ↮ᆷΎᓢⷆ὾ϮΎὢᶾΎ՚᥻ఆ↮Ύᴸં૒’ંΎѱ

ἲΎኖ೎ΎᐗᒃἪ၊ΎᇒẞΎታ⹃ⵆӎΎ▗ᕲⵆѺΎ↋ታⵆᷮ૒.45) ᐞ᫚ẾὢΎᓢⷆ὾Ύ᥾ἲΎ೒

ᶢ⃪ᶶӎ, ᒃẾἮΎצΎὢῲ὆Ύᓢⷆ὾ϮΎலᢞⵆᷮἺᶾலΎὢΎӮ᪣ὢΎⵗᆚ`ὢཪӎΎ⫾૖

ⵆᷮ૒. 

ⱶኗᶾΎӮⵊΎᓢⷆ὆Ύ᷶ંΎ૒ᅦΎὢἎ၊லΎ⽓Ꮶ၊Ả୞, ᆶ↮ᆷΎᓢⷆ὾ϮΎ␳ὲἲΎቢ

ⵊ૒ંΎẾ♇ἮΎצΎ⺲Ύᢚཪ›૒. 18ᤦ؞Ύ⃿ᐆᕮ⤞, ᕲታ⽶ΎMasnfield CJ὆ΎҚⵢ૮၊Ύ

ᘲ἖૮၊ΎᐞᕲⵆંΎѱὢΎӮ᪣ὢΎఊ૒:46) ‘[African Company v Bullᶾᤊ] ኖ೎ΎᐗᒃἪ

၊Ύ↋ታఊΎӮ᪣ἮΎὢ Ύὸⷮ↲Ύೝⵆ૒’47) צ࿚ࢆΎὢ Ύ⓶Ӫᓢⷆ὆ΎҫẞΎϯΎᓢⷆ὾὆Ύ

ᓢⷆ׶ᵏ὆Ύᘲ἖૮၊ΎᐞᕲⵆંΎѱὢΎ‘࿞୆὆Ύⵢ᢯ӪΎᘲⵢ᢯᫊ᾓ὆Ύ՚᥻ဓΎὶӎΎᪧὦ

ఊΎӮ᪣’ὢཪӎΎⵎΎᨆΎὶ૒.48)

ὢ࿞Ύᢚီ೒ἮΎϮᾓΎ⓶؞ᕮ⤞Ύ᢯ὦ὆Ύ᫒ጢϮΎᷯ՛Ύⵢ᢯ᓢⷆҲᵫἲΎⵢᤋⵆંΎ୞ΎҞ

 `ὦΎᷛⵎἲΎⵆᷮἺἲΎᓢ⃮ᷚ૒. ὢ࿞Ύᢚီ೒ἮΎצ࿞Ύ᫒ጢ၊ᕮ⤞ΎᷯⶓἲΎᐉἮΎⵢ

43) [Ế⃪Ύ44] ibid 322 24.
44) [Ế⃪Ύ45] (1687) HLS MS 4071, vol 1 (Thomas Thoroton’s reports) 73 74 (Baker ELM #R90 

at fiches 678 80); (1690) 1 Show KB 132, 89 ER 495.
45) [Ế⃪Ύ46] ibid 1 Show KB 133; 89 ER 496 (ẾጦᶾΎὢ⣒ᆛ⒢၊Ύⱊ᫊ఆᶶ૒).
46) [Ế⃪Ύ47] Sir Joseph Arnould, A Treatise on the Law of Marine Insurance and Average (Charles 

C Little and James Brown 1849) vol 1, 292 96; Samuel Marshall and William Shee, A Treatise 
on the Law of Marine Insurance, Bottomry, and Respondentia (5th edn, Shaw and Sons 1865) 
103 05.

47) [Ế⃪Ύ48] Marshall and Shee (n 47) 105.
48) [Ế⃪Ύ49] John Birds, Ben Lynch and Simon Paul, MacGillivray on Insurance Law (14th edn, 

Thomson Reuters 2018) para 37.017. cf General Accident Fire and Life Assurance Corp v 
Tanter (The Zephyr) [1985] 2 Lloyd’s Rep 529, 531 (Mustill LJ): ‘ὢΎ؞⸃`Ύⷲ᢯[ⅷ, ⓶Ӫᓢⷆ]
ἮΎϯΎᓢⷆҲᵫ὆Ύᓢⷆ׶὆Ύᘲ἖૮၊Ύᐞᕲⵆ ,ં ЊᒲΎ[ᓢⷆ]ҲᵫᶾΎ૮ⵊΎ὾ே ,` ጣ᫊`Ύᒮҫ-צΎ
 ⹃ⵊΎᢚᒃ`ΎתўᅪΎ೒ΎⴲẂϮΎᶴ૒-Ἢ၊ΎⵢҞఆӎΎὶ૒(Ѓ⁞ંΎ΅὾ϮΎ▂ϮⵊΎѱὢ૒).’ 
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ᤋὢΎ⫾ီᶾΎᶢඩѺΎᐆᷯఆં↮Ύᓢ⃮ᷚ૒. צΎӪ Ἦ, ᵌἪ၊ΎᓢҎ↮ᆺ, ὢΎᕲᵪᶾᤊΎ

ᢚ`Ύ⸃᤟὆Ύ⃿Ẃ᤟ἲΎϾ᥺᫊⢒ંΎ୞Ύ᢯૧⽶Ύᷚ؞ⵆᷮ૒.

2.2 ଖذۉଦؗݙ�ࡳऄࢧ�˾৆

Ὢᐆ`Ἢ၊Ύⷲ૮Ύ⓶؞὆Ύᷯ՛ΎᒃӮ೒ἮΎ᢯ὦ೒὆ΎӮ᪣Ἢ၊Ύ૧ᢚ὾೒ὢΎϮ↶ΎѱἪ

၊Ύ؞૮ⵊΎպᆚḮΎ὆ጢϮΎጢᶵὦ↮ΎᴺΎᨆΎὶἪࢆ, ᥺պ(action), ῶ␖, ᥺ቦ᫊⺖Ύ೟Ύ᫒

↶`Ύᒃ`Ύጦ ᅪΎҞ ⵆ↮ંΎᴸં૒ંΎέᾓἲΎ◖⵶૒.49) ഞཪᤊΎⷲ૮Ύ⓶؞὆ΎᒃẾ

ἮΎ᢯ὦ὆Ύ᫒ጢᶾΎ؞⓶ⵊΎᐞ᫚Ế὆Ύ⮷ҞὢΎᓢ⦣ᒃᶾΎᐆⵆંΎѱἪ၊ΎᷚҖ↮ંΎҫẞΎ

ὢᅪΎ◖᥺ⵆᷮ૒.50) צ࿪ᶾலΎⵢ᢯ᓢⷆ᫊ᾓἮΎᓢⷆ↋պΎⵢᤋӪΎӮဖఊΎጦ ΎើᆺΎᴲ

શཪ, ᓢⷆ᫒ጢ὆Ύளᆫ ,` ᫒↶`Ύ׊♇ᶾΎӮⵊΎӮ᪣லΎᪧὦⵆᷮ૒. ὪᕮΎᢚѢᶾᤊΎᒃ

ẾἮΎצ࿞Ύ᢯ὦ೒὆Ύ׊♇ᶾΎ⺖ဓἲΎᕮᷚⵎΎѱἲΎẂ⒛ᐉᵆં୞, ὢ࿚ⵊΎ०ဓὢΎ᤟ӣ

ⵆંΎ லϮΎ૚ཾ૒.

⒙Ύᑶ⇦Ύ᷶ંΎᓢⷆҲᵫΎᵿலᶾΎӮⵊΎѱὢᶶ૒. ⹆ᶢἺΎᢚѢᶾᤊ, ⹆ᶢἺ὆ΎἎ⦣᤟

(negotiability)ἲΎὦ ⵆဒቢΎᓢ⦣ᒃ᢯Ύᵫὦ὆ΎẾ♇὆Ύ᷶ṦᶾΎⵢ૧ఆᶢᵪΎ⵶૒: [p. 

὆Ύᷯ՛ΎᒃẾἮΎ؞ḮΎ18ᤦ؞ΎὢંΎᒲ૒ᅦΎᶢဒẮΎᶴὢΎὦ ఆᶶ૒. 17ᤦࢆ࿚צ [203

ᓢ⦣ᒃὢΎ⹆ᶢἺὢΎ՚᥻ဓΎὶંΎᒃ`Ύ὆ጢᅪΎ␫ᤒⵊ૒ંΎ᢯ὦ೒὆Ύ؞૮ᅪΎᐆᷯⵢᵪΎ

ⵊ૒ӎΎᏭᶶ؞Ύഺጦὢ૒.51) ὢḮΎἎᢚⵆѺ, 16ᤦ؞ḮΎ 17ᤦ؞Ύᒮ⸦ᢚ೒ἮΎᷯ՛ᒃἮΎ

`ῶⵊΎҫẞΎᓢⷆҲᵫ὆Ύ 3὾ϮΎצᶾΎഞᅦΎὢὣἲΎⶓἎⵎΎᨆΎὶᶢᵪΎⵊ૒ંΎ᢯ὦ὆Ύ

૮ᅪΎᐆᷯⵆᷚᵪΎⵊ૒ӎΎ⃪ᾓⵆᷮ૒. ὢ࿚ⵊΎҞӪᶾΎὢᅢંΎᐗᒃΎⵊΎϮ↮ંΎὢᏦΎ؞

४ⵆᷮ૒: ‘ӮဖఊΎᢚེἲΎỲⵆ ’ᷚ ᓢⷆҲᵫἲΎ⒢ҞⵆંΎ᫒ጢંΎ16ᤦ؞ΎⵢᢚᒃẾᶾΎ

὆ⵢΎὦ ఆᶶ૒.52) צᆚӎΎ19ᤦ؞ΎጢဣᶾΎᒃἮΎצ࿚ⵊΎጦᶦὢΎᶴୂཪலΎⷲታఆ↮Ύ

ᴸἮΎᓦὦὢΎ૮ᆚὦ὆ΎὢᅲἪ၊Ύ⒢ҞఊΎᓢⷆҲᵫᶾΎ؞ⵆᷚΎ᥺ᅪΎ ؞ⵎΎᨆΎὶ૒ંΎ

έᾓغ↮ΎࢆᴲЂ૒.53) 17ᤦ؞Ύᓢ⦣ᒃΎᒮ⸦ᢚ೒ἮΎୂΎ׷↲`Ἢ၊Ύ᢯ᢚᢚѢᶾΎ`ẗఆ

49) [Ế⃪Ύ50] Rogers (n 8) 166 67, 252.
50) [Ế⃪Ύ 51] Rogers (n 8) 146 49, 178 84, 180 fn 40, citing Potter v Pearson (1702) 2 Ld 

Raym 759, 92 ER 7; sub nom Pottet v Pearson 1 Salk 129, 91 ER 122; Holt KB 33, 90 ER 
916 (Holt CJ). 1669ल὆ΎJohn Vincent὆ΎЃள⹺ᶾᤊ, ૒ᅦΎHoltཪંΎᢚེὢΎᓢⷆᒃẾலΎ‘ᓢ⦣ᒃ
὆ΎẾ♇ᶾΎഞཪ’ ᾚྷἲΎ⵷ᢚⵆᷚᵪΎⵊ૒ӎΎ⃪ᾓⵆᷮ૒: Vincent (n 22) 385. Rooke’s Case 
(1598) 5 Co 99b, 100a; 77 ER 209, 210லΎ␦⁞: ‘ỲẾ⹺ϮΎỲẾᶾѺΎצΎᾚྷᶾΎഞཪΎ⫾૖ⵆཪ
ӎΎⵆᷮἺᶾலΎᕶ՚ⵆӎ, צΎῶ␖ંΎⵗᆚ᤟ӪΎᒃ὆ΎẾ♇ᶾΎഞཪΎ ⵊఆӎΎ՚᥻ఆᶢᵪΎⵊ૒.’ (ϯ
⃪Ύᣋྣ). 

51) [Ế⃪Ύ52] Rogers (n 8) chs 6, 8.
52) [Ế⃪Ύ53] nn 5 20὆ΎጦⶺΎ␦⁞.
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ંΎ᷶Ṧ`ὦΎẾ♇ᶾΎ὆ⵆᷚ೎, ᴲશቢΎᫎ⢯ӪΎЇἮΎ⸃⮷ᒃ᢯ΎẾ♇ᶾΎ὆ⵢᤊ೎Ύᓢⷆ

Ҳᵫ὆ΎᵿலϮΎϮઓⵆ૒ӎΎ⃪ᾓⵆᷮ૒.54) Ҟ՛Ύ19ᤦ؞ᶾΎᓢⷆҲᵫ὆Ύ⸃⮷ᒃ᢯Ύᵿல

ϮΎᐉᴲ೒ᷚ↲ΎѱἪ၊Ύᓢὦ૒.55) ࢆ⃿ᶾંΎέᒃᶾΎ὆ⵢΎתўϮΎᆶဖఆᶶ૒.56) צ࿚ࢆΎ

ΎᒃὢΎ  ఊΎ⺲ᶾலΎ᢯ὦ೒὆ΎӮ᪣ὢΎᵿலᶾΎ⺖ဓἲΎᕮᷚⵆંΎᐗᒃἲΎ ⵆંΎ୞Ύצ

Ҳ᥻ⵆᷚΎᷛⵎἲΎⵆᷮ૒[᷶ᅪΎ೒ᶢΎᒮҫఆ↮Ύᴲશⵊ(un-endorsed) `ⵆᓢⷆ↋պἲΎὦ

லⵆંΎѱ57)].

ᒃẾὢΎӪўᶾΎᐆᷯⵆဒΎⵆᷮ୆Ύ᢯ὦ೒὆Ύ᫒ጢᶾΎ὆ⵆᷚΎὦ ఊΎ૒ᅦΎ׊♇೒ἮΎጢ

᥺᫋ὪΎ ഺΎ ᤎᐃ὆Ύ ቦ᫒(loss)ἲΎ ▂ ⵆંΎ ѱὢᶶ૒. ὢંΎ 1570ल૮ḮΎ 1580ल૮὆Ύ

London Book of Orders58)὆Ύ૒ᵿⵊΎᑲῲᶾΎᨆ။ఆᶶ૒. ὢΎ␳ἮΎጢᶵᓢ૒லΎᓢⷆᶾΎ

ӮⵊΎே᫊૮Ύ࿞୆Ύ᢯ὦ೒὆ΎӮ᪣ἲΎᷜᶢ؞ࢢΎỲⵊΎѱὢᶶ૒.59) צΎ␳὆Ύᴺဒ↲ΎాΎ

ᑲῲἮΎᆺᵫΎ⪧ ؞ϲὢΎ↮ࢆல။ΎᤎᐃᶾΎӮⵊΎ᥺᫋ὢΎᶴἪቢΎᐂ૒ᶾᤊΎቦ᫒ఊΎѱἪ

၊Ύ▂ ⵊ૒ӎΎ׊ ⵆᷮ૒: צᆚӎΎᓢⷆҲᵫ὾ંΎᕮᓢఊΎᾚᢞἲΎ⯚؞ⵆӎΎᤎᐃὢΎ૒

᫊Ύࢆ⢮࢚ἲΎഺᅪΎ૮ᘲⵊΎᓢ↋(bond with sureties)ἲΎ ӣⵆંΎѱἲΎ⁞ѢἪ၊Ύᓢⷆ׶

ἲΎ⒛՚ⵎΎᨆΎὶᶶ૒.60) צΎ␳὆ΎⵊΎᑲῲἮ, ᪒⮆ὦὢࢆΎ⯚ᅢ⨚϶ᶾᤊΎᤎ`ఊΎ`ⵆᓢ

53) [Ế⃪Ύ54] Browning v Provincial Ins Co of Canada (1873 74) LR 5 PC 263, 271 73; MD 
Chalmers and D Owen, A Digest of the Law of Marine Insurance (William Clowes and Sons 
1901) 59.

54) [Ế⃪Ύ55] Vincent (n 22) 385 90; Thomson (n 22) 320 22. 
55) [Ế⃪Ύ56] Powles v Innes (1843) 11 M & W 10, 12, 13; 152 ER 695, 695, 696 (Parke B).
56) [Ế⃪Ύ57] Policies of Marine Assurance Act 1868; Lloyd v Fleming (1871 72) LR 7 QB 299; 

Marine Insurance Act 1906, s 50; Chalmers and Owen (n 54) 58 59.
57) [Ế⃪Ύ58] John Dunt, Marine Cargo Insurance (2nd edn, Informa Law from Routledge 2015) para 

Ύparas 3.49ࢆ࿚צ ;3.56 3.55ંΎᓢⷆ↋պ὆ΎᵿலϮΎᵿல၊ᤊΎ؞ઓⵆ؞ᓢ૒Ύὢ၊᭖Ύᢶ၊ẢΎᓢⷆ
ҲᵫὢΎ⒢ҞఆંΎѱὢཪӎΎ⃪ᾓⵊ૒. 

58) [ᷛ ]⃪ London Book of OrdersંΎ1570ल૮ᶾᤊΎ1580ल૮Ύ⓶ᶾΎ↿ⴲఆᶶ૒. 16ᤦ؞ᶾΎὢᅢ࿚Ύᷯ
՛὆Ύ᢯Ӯ᪣ἮΎᾚᙎᅢѺΎ↲⹂ⵆᷮӎ, ὢ⢶ᆚᴲ὆ΎᷯⶓᶾᤊΎᒅᶢࢆӎΎὶᶶ૒. ૧᫊Ύᷯ՛ἮΎऒ୊
཮ೊḮΎԾᷛἲΎ⹊ᐊ⽶Ύⵆᷮં୞, ὢᶾΎഞཪΎ࿞୆Ύᓢⷆ᫒ጢᶾΎऒ୊཮ೊ὆ΎӮ᪣ὢΎᐆᷯఆᶶ૒. צ
࿞୞Ύᷯ՛ΎᓢⷆӮ᪣὆Ύ׷җⵊΎᐊῲӪΎᓢⷆ᫊ᾓ὆Ύ᤟ᾓ, ᷚ࿚ΎᒃẾ὆ΎӮⵎպΎҫⵗἪ၊ΎὦⵢΎᓢⷆ
᫊ᾓ὆Ύᕶ⹃᫒᤟ὢΎ↋૮ఆᶶӎ, ὢᶾΎ૮ἿⵆᷚΎ᢯ὦ೒ὢΎᓢⷆᒃẾἲΎᤒᆫⵆӎΎ὾ᫎ೒὆ΎӮ᪣ἲΎ
᤟ጦ⹂ⵆᷮ૒. צΎҞӪΎLondon Booke of OrdersᶾΎᷯ՛ᶾΎ⪧ἎⵊΎᇒẞΎ᢯ᤦⵊΎᓢⷆӮ᪣ὢΎ↿૮
᤟ఆᶶ૒. 
᢯ᤦંΎGuido Rossi, “The Booke of Orders of Assurances: A Civil Law Code in 16th Century 
London”, (2012) 19 MJ 240 ␦⁞. 

59) [Ế⃪Ύ 59] Ibbetson (n 7) 299-301; Rossi, ‘The Booke of Orders’ (n 9) 245 47, 250 52; 
Leonard, ‘London Marine Insurance’ (n 8) 90 91. Rossi, Insurance in Elizabethan England (n 
8) 60 61, 145 48, 161 63ંΎצΎ⺲὆ΎᑲῲὦΎBL MS Harl 5103ὢΎ࿞୆὆Ύ᫒ Ύ᢯ὦ὆ΎӮ᪣
ᶾΎӮⵆᷚΎᓢ૒Ύᫎ႞ⵎΎᆺⵊΎ↋ўᅪΎૢӎΎὶ૒ӎΎ⃪ᾓⵊ૒.

60) [Ế⃪Ύ60] Rossi, Insurance in Elizabethan England (n 8) 320 24, 394 96, 516 18, 622 25, 
discussing BL MS Harl 5103, fos 161r v, 177v 78r, BL MS Add 48023, fos 251v 52r, 267v.
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ⷆ὆Ύҫẞ, ᓢⷆҲᵫὢΎ⒢ҞఊΎ⺲Ύ18ЊỂὢΎ↮ࢆல။ΎᴲጢΎ᥺᫋ὢΎᶴἪቢΎᓢⷆҲᵫ

὾ϮΎצΎ⒛՚ϮΎᕶᒃὢᶶἺὢΎᐋⷮ↲Ύഺ၊ᕮ⤞Ύ2लϲΎὢᅪΎᐆ⹆ⵆ؞ΎỲⵊΎᓢ↋ἲΎ 

ӣⵆંΎѱἲΎ⁞ѢἪ၊Ύᓢⷆ׶ἲΎ⒛՚ⵎΎᨆΎὶᶶ૒:61) [p. 204] ὢંΎ᢯⸦ҫᢷ`Ύጢᷛ

(interloping trade)ἲΎⵆ୆Ύ᢯ὦὦΎᓢⷆҲᵫ὾೒ἲΎỲⵊΎѱἪ၊Ύ▂ ఊ૒. צΎ⺲὆Ύᑲ

ῲὦΎѱἪ၊ΎᓢὢંΎ૒ᅦΎ␳ᶾᤊலΎἎᢚⵊΎ׊ ἲΎᐊҚⵎΎᨆΎὶ૒. ᓢⷆҲᵫὢΎ⒢Ҟ

ఊΎ⺲Ύ2लϲ὆Ύ؞ϲἲΎ׊ ⵆં୞, ᓢ↋ᶾΎӮⵊΎ׊ ἮΎᶴ૒.62) צ࿚ࢆΎాΎᑲῲΎኖ

ాΎ᢯⸦ҫᢷ`Ύⵛⵢ(interloping voyage)ᶾΎⵊ ఆ↮ΎᴸἮΎୂΎὪᐆ`ὦΎ⁞ⵛἲΎ⯚ⵖⵆ

ં୞, ὢંΎᤎ`ⵛᶾᤊΎᐊⵛⵊΎ⺲ΎᕮᓢఊΎᤎᐃὢΎᆶ↮ᆷἪ၊ΎᓢὦΎഺ၊ᕮ⤞Ύ1लΎ1Ὢ

ϲΎ᥺᫋ὢΎᶴ૒ቢ, ‘ᆺᵫΎצΎᤎᐃὢΎᴶῲⵆᷮ૒ቢΎ⦣᢯Ύ᥺᫋ἲΎῲⵆᷮἲΎ᢯⹗ᶾᤊ

’,63) ᤎᐃὢΎቦ᫒ఊΎѱἪ၊Ύ▂ ⵊ૒ӎΎ׊ ⵊ૒. ᓢⷆҲᵫ὾ંΎὢΎ⁞ⵛᶾΎ὆ⵆᷚΎᕮ

ᓢఊΎᾚᢞἲΎỲᕮⵆӎ(abandon), ᓢⷆ὾೒ἮΎỲᕮΎ⺲Ύ2ЊỂΎᴶᶾΎצΎᤎᐃὢΎצΎ2ल὆Ύ

ⵎΎ὆ጢ׷↮ἲΎ׶ϲΎ⃿Ύᶢ੾Ύ᫊῾ᶾΎᴶῲⵆᷮ୆ΎѱἲΎ↋ታⵆ↮ΎᴸંΎⵊΎᓢⷆ؞ ▂

ϮΎὶᶶ૒. צ࿚ࢆΎὢ࿞ΎὪᐆ⁞ⵛᶾΎ὆ⵊΎᓢⷆ׶Ύ↮׷ἮΎ1लΎ1Ὢ὆Ύ؞ϲΎேᴶΎᕮᓢ

ఊΎᾚᢞὢΎல␗ⵆᷮўࢆΎצѱὢΎᴶῲⵆ૒ંΎѱὢΎᴺဒ›ἲΎҫẞΎᓢⷆҲᵫ὾ϮΎᓢⷆ

 (Ύᐆ⹆ἲΎỲⵊΎᓢ↋ἲΎ ӣⵆંΎѱἲΎ⁞ѢἪ၊Ύⵆᷮ૒.64׶

ὢḮΎЇἮΎ▂ ؞ϲᶾΎӮⵊΎӮ᪣ἮΎ16ᤦ؞Ύ⓶ΎὢᏦΎ࿞୆Ύ᫒ጢ὆Ύ⪧⇃ὢᶶ૒.65) ᓢ

⦣ᒃΎᒮ⸦ᢚ೒ἮΎ1669लᶾΎJohn Vincent὆ΎЃள⹺66)ᶾᤊΎὢ࿚ⵊΎ▂ ὢΎ᢯ὦ೒὆Ύᢚ

`Ύ⸃᤟὆ΎᢞጪὢᶶӎΎצΎ᤟↶᢯Ύ᷶Ṧ`ὦΎѱὲἲΎЃ⁞ⵆંΎ४὆ᅪΎⵆᷮ૒. ૧᫊Ύᐊ

ᶦ὾೒ἮΎצΎ᢯ὦ׊♇ἲΎ ⹃ⵆѺΎᤒታⵆᷮ૒: ᥺᫋ὢΎᶴᶢᵪΎⵆંΎ▂ ؞ϲἮΎ1लΎ

1Ὢὢᶶӎ, צΎ؞ϲὢΎҫӪⵆቢΎᓢⷆҲᵫ὾ϮΎ⺲ᶾΎᤎᐃὢΎᴶῲⵊΎѱἪ၊Ύᐋⷮ↮ંΎ

ҫẞᅪΎ૮ᘲⵊΎૢᓢᅪΎ ӣⵆંΎ⁞ѢἪ၊ΎỲᕮⵆӎΎᓢⷆ׶ἲΎ⒛՚ⵎΎᨆΎὶᶶ૒.67) 

61) [Ế⃪Ύ61] ibid 515, 517, BL MS Add 48023, fo 251vἲΎὦẗⵊ૒.
62) [Ế⃪Ύ62] ibid 518, BL MS Harl 5103, fo 161rἲΎὦẗⵊ૒. 
63) [Ế⃪Ύ63] ibid 622, BL MS Harl 5103, fo 177vἲΎὦẗⵊ૒; ibid 623ἮΎBL MS Add 48023, fo 

267vἲΎὦẗⵆં୞ΎὢḮΎ᫒↶`Ἢ၊ΎЇ૒.
64) [Ế⃪Ύ64] ibid 622-25ંΎBL MS Harl 5103, fos 177v 79r, BL MS Add 48023, fo 267vἲΎὦẗ
ⵊ૒.

65) [Ế⃪Ύ65] ibid 321 23; De Castro c Yonge (1562 63) HCA 24/33/200ἮΎ11 SS lxviiiᶾΎᶦ׷ఆ
ᶶ૒; De Salizar (or Salazar) c Blackman (1555) 11 SS 49 50.

66) [⃪ᷛ] Gray’s Inn὆Ύ ⫾ᢚᷮ୆Ύ John VincentϮΎ 1668-1669लᶾΎ Њ╊ⵊΎ 1601लΎ ᢯ὦᓢⷆᒃ
(Merchants’ Assurances Act 1601)ᶾΎ૮ⵊΎЃள⹺.
(https://www.tandfonline.com/doi/abs/10.1080/01440365.2017.1388001 ␦⁞. 2021. 6. 1. ╊⁳ᐗጦ)

67) [Ế⃪Ύ66] Rogers (n 8) 187ંΎTercese v Geray (1677) Finch 301 (Ch)ᅪΎὦẗⵆ ,ᷚ ᤎⵆ↋պὢ
Ύ⹆ᶢἺὢΎ ᫊ఎΎҫẞᶾΎ૮ᘲⵆᷚΎ▗ᕲⵊΎࢆΎᕲ᫒ఊΎᤎⵆ↋պὢצΎ⹆ᶢἺἲΎᕲ᫒ⵊΎᢚེὢΎࢆ
ᓢ᢯ἲΎᵫ᥻ⵆંΎҫẞᶾΎⵊⵆᷚΎᐊ⵷ὦὢࢆΎ↮׷ὦἪ၊ᕮ⤞Ύ↮׷ᐉἲΎᨆΎὶ૒ંΎѱӪΎἎᢚⵆ૒
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␦Ϯ὾Ύ⃿ΎⵊΎታἮΎ7लϲΎ᥺᫋ὢΎᶴἪቢΎᐞẞ὾ϮΎᢚᇋⵆᷮ૒ંΎ▂ ἲΎலέⵆ؞ΎỲ

ⵢΎέᒃ(Bigamy Act 160368))ὢΎⴲẂⵆᷮἺἲΎᶦ׷ⵆᷮ૒: צ࿵૒ቢΎᓢ⦣ᒃὢΎᶢඩѺΎ

ⵢ᢯ᓢⷆᶾᤊΎὢᓢ૒Ύ⻖ᴚΎ⇕ἮΎ▂ ؞ϲἲΎెΎᨆΎὶંϮ?69) צ࿚ࢆΎ૒ᅦΎ␦Ϯ὾೒

ἮΎ᢯ὦ೒὆Ύ▂ ᶾΎᒃ`Ύ⺖ဓὢΎᕮᷚఎΎᨆΎὶӎΎᕮᷚఆᶢᵪΎⵊ૒ӎΎ⃪ᾓⵆᷮ૒: ⷲ

ᾚΎᐗᒃ၎ᶾΎഞᅢ೎↮(᷶ᅪΎ೒ᶢΎᒃẾὢΎ᥺᫋ὢΎᶴἺἲΎὢἎ၊Ύቦ᫒ᢚ᫒ἲΎὦ ⵆӎ, 

ᓢⷆҲᵫ὾ᅪΎỲⵊΎὲ᫊⫾ҞἲΎⵆંΎ೟); ᴲશቢΎᓢ૒Ύ↯῿`Ἢ၊, ὢ࿚ⵊΎ▂ ἲΎᓢ

⦣ᒃᶾᤊΎ᷶Ṧ`ὦΎẾ♇Ἢ၊Ύὦ ⵆ೎↮.70)

18ᤦ؞ΎጢဣᶾંΎ᢯ὦ೒὆Ύ▂ ἲΎᒃᶾΎᐆᷯⵆ؞ΎỲⵊΎ०ဓὢΎ᫒⬖ⵆᷮ૒ંΎѱὢΎ

ᕲታⵢΎᓢὦ૒. King’s Bench὆ΎGreen v Brown71) ᢚѢᶾᤊΎ૧ᢚ὾ંΎᕮᓢఊΎᤎᐃὢΎ

♖ኞⵆᷮ૒ંΎ▂ ᶾΎ⺖ဓὢΎᕮᷚఆᶢᵪΎⵊ૒ӎΎ⃪ᾓⵆᷮ૒. ‘Charming Peggy’ཪંΎ

ᤎᐃὢΎ1739लᶾΎNorth Carolina၊ᕮ⤞Ύ࿞୆غ↮ΎⵛⵢᅪΎỲⵢΎᕮᓢఆᶶ૒. צΎᤎᐃἮΎ

[p. 205] 4लΎῲΎᕮᓢఊΎⵛⵢᅪΎỲⵢΎᐊⵛⵊΎὢ྆Ύ᥺᫋ὢΎᶴᶶ૒. ᴲᆶலΎ᢯ὦΎ෾ંΎ

ᤎẾ೒ὢᶶἲΎ‘ትትΎ↋ὦ೒’ὢΎ᥺⹆ఆᶶӎ, ‘ὢ࿞ΎҫẞΎצΎ▂ ὢΎ[צΎᤎᐃὢ] ᐂ૒ᶾ

ᤊΎ♖ኞⵆᷮ૒ંΎѱὢӎ, ૒ᅦΎ⁳ᅆ὆Ύ᥾ⵢંΎὪᐆ`Ἢ၊Ύ᥺᫋ὢΎῲⵢ↲૒ંΎѱὲἲΎ

↋ታ’ⵆᷮ૒.72) Sir William Lee CJંΎ ‘ᪧᤎⵊΎኖాϮΎὣᢚⵆᷮἲΎѱἪ၊Ύ▂ ఆંΎ

᢯⹗ᶾᤊ’ ᓢⷆҲᵫ὾ϮΎᐂ૒ᶾᤊΎ♖ኞⵖἪ၊᭖ΎᐊᣋⵊΎ᥾ⵢᶾΎ૮ⵊΎ‘⹃᫒ⵊΎ↋ў’ᅪΎ

 ▊ⵎΎѱἲΎ؞૮ⵆંΎѱἮΎⵗᆚ`ὢ↮Ύᴸ૒ӎΎⵆᷮ૒.73) ᓢⷆҲᵫ὾ંΎϮઓⵊΎϮᾓΎ

⁹ἮΎ↋ўᅪΎ ▊ⵆᷮӎΎὢંΎᐞ᫚Ế೒὆ΎҞ ᶾΎ`ῶ⽶ΎᇏҖ›૒. ᐞ᫚Ế೒ἮΎᓢⷆ

Ҳᵫ὾὆Ύ᥾ἲΎ೒ᶢ⃪ᶶ૒. ⛮ὢ᪒Ύᆚ⯚⪦ંΎϲྣⵆ↮ᆺ, ᐞ᫚Ế೒ὢΎӮ᪣᢯Ύ▂ ᶾΎ

ഞཪΎ⮷ҞⵎΎѱἲΎ↮᫊ᐉ↮ΎᴸᵆӎΎ૖ᨊ⽶Ύ↋ўᶾΎ὆ⵆᷚΎᤎᐃὢΎ♖ኞⵆᷮἲΎࢢᾚ`Ύ

Ϯઓ᤟ᶾΎഞཪΎ⫾૖ⵆᷮ୆ΎѱὢཪӎΎᓪΎᷚ↮ϮΎὶ૒. ᆺᵫΎצ࿵૒ቢΎὢંΎ20ल⏒Ύ⺲Ύ

Newby v Read74) ᢚѢᶾᤊΎLord Mansfield CJϮΎ◖ⵊΎέᾓӪΎὪӮ᤟ὢΎὶ૒. ParkંΎ

ӎ ఊΎ▂ ؞ϲἲΎ׊ ⵊΎ‘ᷯ՛ᒃ὆Ύ׊἖Ύ෾ંΎ᢯ὦ὆ΎӮ⵷(usage)’␬ἲΎᨆΎᶴӎ, ૮

ᫎΎ‘ᢚጪ὆Ύ᤟↶ᶾΎᘲ▂ᶢΎᶢඒΎѱὢΎⵗᆚ`ὦΎ؞ϲὢᶢᵪΎⵆં↮(♖ኞⵆᷮ૒ӎΎ▂

 ⵆ؞ΎỲⵢΎᶢ੾Ύ ல὆Ύ؞ϲΎேᴶΎ᥺᫋ὢΎᶴᶢᵪΎⵆં↮)ંΎᶦ ࢆΎ૒ᵿⵊΎታᐟⵊΎ

ӎΎⵊ૒. 
68) [Ế⃪Ύ67] 1 Jac 1 c 11. Cestui que Vie Act 1666 (18 & 19 Car 2 c 11)லΎ␦⁞.
69) [Ế⃪Ύ68] Thomson (n 22) 325.
70) [Ế⃪Ύ69] ibid 325 28.
71) [Ế⃪Ύ70] (1743) 2 Str 1199, 93 ER 1126.
72) [Ế⃪Ύ71] ibid 2 Strange 1200, 93 ER 1126.
73) [Ế⃪Ύ72] ibid.
74) [Ế⃪Ύ73] (1763) Park (n 26) 71-72.
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ᢚ ೒ᶾΎഞཪΎ⁺ẞఖ’ἲΎ⃪↮ⵆᷮ૒.75) ParkંΎࢆᴲϮ

ᓢⷆ὾೒Ύᢚὢ὆Ύ᫒ጢ, ⅷΎἎ࿫Ύᶢ੾Ύ↮ᷛἪ၊Ύⶓⵆ೎Ύᐊⵛ(෾ંΎᆶ↮ᆷΎ᥺᫋Ἢ

၊ᕮ⤞) ⺲Ύ6ЊỂ, צᆚӎΎצᓢ૒ΎሪΎҫẞΎ12ЊỂΎேᴶΎ᥺᫋ὢΎᶴἪቢΎ♖ኞⵊΎѱ

Ἢ၊Ύ▂ ⵊ૒ંΎѱἮΎ▗ᕲ⽶Ύⵗᆚ`Ἢ၊Ύᓢὦ૒; ὢΎ᫒ጢᶾΎ૮ⵊΎἎὪⵊΎᐆ၎ἮΎ

⺲὾὆Ύ؞ϲὢΎὦல၊ΎⶓⵆંΎⵛⵢᶾંΎᕮ ⵆ૒ંΎѱὢ૒. צ࿚ࢆΎὢંΎᓢⷆ὾ϮΎ

ӎဒⵢᵪΎⵎΎᢚⵛὢ૒; צᆚӎΎצϮΎ᫒ ၊ΎᤎᐃὢΎ♖ኞⵆ↮Ύᴸᵆં୞ΎᤎᐃὢΎ♖

ኞⵆᷮ૒ӎΎϮ ⵆӎΎ␗Ḓ၊ΎஶἲΎ↮׷ⵆᷮ૒ቢ, ᓢⷆҲᵫ὾ϮΎὢᅪΎᐆ⹆ⵆ↮Ύᴸ

ἪဒંΎҫẞΎ׶ῲ↮⒛׷՚὆Ύ᥺၊᭖ΎὢᅪΎᐆ⹆ᐉἲΎᨆΎὶ૒.76) 

ഞཪᤊΎ18ᤦ؞Ύᓢ⦣ᒃἮΎ՚⒢`ὢӎΎӎ `ὦΎ▂ ؞ϲἲΎా୆ΎᨆᐟΎलΎఊΎ᢯ὦ׊

♇Ύ૮ᫎ, ᢚ᫒὆Ύ⫾૖὾ᶾѺΎ`ῶⵊΎҫẞ, ᢚᴶ὆Ύ᢯⹗Ἢ၊ᕮ⤞Ύ᥾ⵢᅪΎὦ ⵆંΎⵊ

 ఊΎᨆ⃮὆Ύ὾ἎᆺἲΎὦ ⵆᷮ૒:77) צᆚӎΎࢆ⃿ᶾΎᓢⷆ׶ὢΎ␗Ḓ၊Ύ↮׷ఆᶶἺὢΎ

ᐋⷮ↮ંΎҫẞΎᓢⷆ὾ᶾѺΎὢᅪΎᐆ⹆ⵆ؞ΎỲⵊΎૢᓢϮΎ ӣఆ↮Ύᴸᵆ૒.78)

᢯ὦ὆Ύ᫒ጢᶾᤊΎᐊᣋⵊΎ᫒↶`ΎᓢⷆᒃΎ׊♇὆Ύᆶ↮ᆷΎ᷶ંΎҲᵫΎῲΎ ᓢ ӣ὆ጢ

ḮΎⱊ᫊, צᆚӎΎ╊૮ᤎ὆὆ጢ(duty of utmost good faith)ὢ૒.79) [p. 206] ࿞୆὆Ύ16

ᤦ؞ΎBook of OrdersંΎࢆ⃿ᶾΎ1906लΎⵢ᢯ᓢⷆᒃΎ 17⁞80)ᶾΎ⯚ⵖఊΎѱӪΎᘲ᪥ⵊΎ

⁞ⵛἲΎ׊ ⵆ ,ᷚ ᢚ؞ᐗ↮ᶾΎ૮ⵊΎ᢯ὦᓢⷆ὾೒὆Ύ↿␗81)ἲΎᓢ⃮ᷚ૒. ὢંΎὢ࿵ѺΎ

75) [Ế⃪Ύ74] Park (n 26) 72 (ẾጦᶾᤊΎὢ⣒ᆛ⒢၊Ύⱊ᫊ఆᶶ૒); Justice (n 13) 654லΎצ࿞Ύ׊♇ᶾΎ
ӮⵆᷚΎᴲጢ࿞Ύᶦ׷ἲΎⵆ↮Ύᴸં૒. Sir Joseph Arnould, A Treatise on the Law of Marine 
Insurance and Average (Charles C Little and James Brown 1849) vol 2, 794; Chalmers and 
Owen (n 54) 70லΎ␦⁞. צᆚӎΎMarine Insurance Act 1906  58⁞ંΎ‘ⵗᆚ`ὦΎ؞ϲὢΎҫӪⵊΎ
⺲Ύ[᫒⁳ఊΎᤎᐃᶾΎӮⵊ] ᥺᫋ὢΎᶴંΎҫẞ, ⷲ᫒ῲ᥾ὢΎ▂ ఎΎᨆΎὶ૒’ӎΎ׊ ⵊ૒(Ѓ⁞ંΎ΅
὾ϮΎ▂ϮⵊΎѱὢ૒).

76) [Ế⃪Ύ75] Park (n 26) 72.
77) [Ế⃪Ύ76] ὢѱὢΎὪᕮΎᢚᴶᶾᤊંΎӎ `ὦΎ▂ ؞ϲἲΎాંΎѱᓢ૒Ύ⴪ᓢⷆ὾ᶾѺΎἎᆚⵎΎᨆΎ
ὶ૒: Houstman v Thornton (1816) Holt NP 242, 171 ER 229 (Sir Vicary Gibbs CJ), 9ЊỂϲΎ
ጢ᥺᫋ὢΎ▂ ᶾΎὢᅢ؞ᶾΎ▗ᕲⵆ૒ӎΎⵆᷮ૒.

78) [Ế⃪Ύ77] 7 See also Arnould, Marine Insurance vol 2 (n 74) 793 94, 1241, 1310.
79) [Ế⃪Ύ78] Howard Bennett, ‘The Three Ages of Utmost Good Faith’ in Charles Mitchell and 

Stephen Watterson (eds), The World of Maritime and Commercial Law: Essays in Honour of 
Francis Rose (Hart Publishing 2020)லΎ᫊ᷛΎὢΎЊाᶾΎ૮ⵊΎἎὣⵊΎᷛᢚᅪΎᴺဒ⃮૒. 

80) [Ế⃪Ύ80] ⅷ: ‘ⵢ᢯ᓢⷆҲᵫἮΎ╊૮ᤎ὆὆ጢᶾΎ؞⓶ⵊΎҲᵫὢӎ, Ὢᐗ૧ᢚ὾ϮΎ╊૮ᤎ὆὆ጢᅪΎ
⃮ᨆⵆ↮ΎᴸἮΎҫẞΎ᢯૮ᐗἮΎҲᵫἲΎⵢ↮ⵎΎᨆΎὶ૒.’
(ὢ⣒ᆛ⒢၊Ύⱊ᫊ఊΎᕮᕲἮΎInsuranca Act 2015ᶾᤊΎᢛ ఆᶶ૒.)

81) [Ế⃪Ύ79] Rossi, Insurance in Elizabethan England (n 8) 493, BL MS Add 48023, fo 246r (ca 
1570s)ἲΎὦẗⵊ૒: ‘ᤎᐃᓢⷆҲᵫὢࢆΎ`ⵆᓢⷆҲᵫἮΎᢚ؞(Fraunde)ࢆΎԾ⹊ⵖ(guyle) ᶴὢΎ⒢Ҟ
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.ⵆӎΎὶ૒ ׊

ᓢⷆҲᵫἲΎ⒢Ҟⵆဒ ᆚӎΎᓢⷆҲᵫἪ၊ΎὢὣἲΎ◖ೋⵆဒંΎኖ೎ΎᢚེΎ೟צ ં,

ἮΎᓢⷆ὾ᶾѺΎ᥾ⵢᅪΎϮⵆўࢆΎᐗⵢⵆંΎᶢඒΎѱலΎᨖҖᤊંΎᴶΎఊ૒. ંצΎ૖ᨊ

ⵆӎΎ↲ ⵊΎ὆Ꮶ၊Ύᓢⷆ὾ᶾѺΎҲ᥻ⵆᷚΎᓢ↋ἲΎ ӣⵢᵪΎⵆӎ, ᓢⷆ὾ᅪΎᐗⵢⵆ

ંΎ؞ᇋἲΎⵆᷚᤊંΎᴶΎఊ૒. ᓢⷆ὾ϮΎ૖ᨊⵆѺΎצᆚӎΎ↲ ⵊΎ὆Ꮶ၊, צΎ὾ᫎ

ἲΎᓢⷆҲᵫ὾὆ΎỲ♆၊Ύᆺ೒ᶶ؞Ύഺጦὢ૒. ഞཪᤊΎᓢⷆҲᵫ὾ંΎᓢⷆ὾ᶾѺΎⵢ

ϮΎఆંΎᨎᨆᅪΎᕮᆚўࢆΎ؞ᇋἲΎⵆᷚᤊંΎᴶΎఊ૒. צᆚӎΎ؞ᇋὢΎᐊҚఆቢΎצΎ

ᓢⷆҲᵫἮΎጢ⺖ὢӎΎᓢⷆ὾ંΎቢ␳ఊ૒.82)

Book of Orders ὢῲᶾலΎᓢⷆҲᵫ὾ϮΎᓢⷆҲᵫΎ૧᫊ΎᢚӎϮΎὶᶶἺἲΎᴺᵆ୆Ύ᢯

⹗ᶾᤊΎὢᅪΎᨖં؞ΎѱἲΎᐗ↮ⵆંΎẾ♇ὢΎ࿞୆ᶾᤊΎ`ẗఆᶶ૒ંΎ↋ўϮΎὶ૒.83) 

὆Ύᓢⷆ὾೒ἮΎᓢⷆҲᵫ὾ϮΎᓢⷆҲᵫΎὢῲ὆Ύ᥾ⵢ؞ᆚӎΎ`ῶⵊΎᢚᴶᶾᤊ, 16ᤦצ

ᅪΎᴺӎΎὶᶶ୆ΎѱἪ၊Ύϲ⃪ⵆંΎӮ᪣ᶾΎഞཪΎቢ␳ఎΎᨆΎὶᶶ૒. Sir Nicholas Bacon 

LKϮΎ1560ल૮ᶾΎ⫾૖ⵊΎᢚѢ84)ᶾᤊΎ࿞୆Ύᓢⷆ὾೒ἮΎᓢⷆҲᵫὢΎ⒢ҞఆᶶἲΎ૧᫊Ύ

ᕮᓢఊΎ`ⵆϮΎ᥾᢯ఆᶶ૒ંΎ᥺᫋ὢΎ࿞୆ᶾΎல૚ⵆᷮἲΎᨆΎὶᶶ૒(ഞཪᤊΎᓢⷆҲᵫ

὾ϮΎᴺᵆ૒)ંΎὢἎ၊Ύቢ␳ఆᶢᵪΎⵊ૒ӎΎ⃪ᾓⵆᷮ૒.85) צ࿚ࢆΎ17ᤦ؞ΎጢဣӪΎ18

ᤦ؞ᶾΎὢΎϲ⃪׊♇ἮΎὸⷮ↲ΎѱἪ၊Ύᓢὢӎ,86) ᓢⷆ὾ϮΎቢ␳ఆ؞ΎỲⵢᤊંΎҲᵫΎ

⒢ҞΎ૧᫊(placement of the policy) ᓢⷆҲᵫ὾ᶾΎ὆ⵊΎ‘ᢚ؞’(᷶ᅪΎ೒ᶢΎ᫒ ၊ΎᴺӎΎ

ὶᶶ୆ΎѱἲΎӎ↮ⵆ↮ΎᴸἮΎѱ)ᶾΎ૮ⵊΎ↋ўϮΎẂ՚ఆᶶ୆ΎѱἪ၊Ύᓢὦ૒.87)

ఆᶶ૒ቢΎ`ᒃⵆ૒.’
82) [Ế⃪Ύ81] Rossi, Insurance in Elizabethan England (n 8) 546, BL MS Harl 5103, fo 165rἲΎὦ
ẗⵊ૒; ibid 547, BL MS Add 48023, fos 256v 57rἲΎὦẗⵊΎѱἮΎ᫒↶`Ἢ၊ΎὢḮΎЇ૒. 

83) [Ế⃪Ύ82] ibid 330 31ἮΎ‘ቦ᫒ఆᶶўࢆΎቦ᫒ఆ↮ΎᴸἮ(lost or not lost)’ ⁞ⵛἲΎ४ⵊ૒.
84) [Ế⃪Ύ83] Leweys Lobo v The Company of Fifteen Assurers of the City of London (1561) TNA 

C 78/20, no 33, mm 29 30.
85) [Ế⃪Ύ84] Rossi, Insurance in Elizabethan England (n 8) 324 30, ⪧⽶ΎCarre v Brochoo (1559) 

TNA C 3/32/4.ἲΎᶦ׷ⵊΎfn 211 ␦⁞. 
86) [Ế⃪Ύ85] ὢંΎᴲᆶலΎ‘ቦ᫒ఆўࢆΎቦ᫒ఆ↮ΎᴸἮ’ ⁞ⵛὢΎୂΎᆼὢΎᢚẗఆᶶ؞ΎഺጦὢཪӎΎᤒ
ታⵎΎᨆΎὶ૒. Park (n 26) 28; Rossi, Insurance in Elizabethan England (n 8) 332 33.

87) [Ế⃪Ύ86] Eg Gerard Malynes, Consuetudo, Vel Lex Mercatoria, or The Antient Law-Merchant 
(2nd printing, London 1629) 149; Charles Molloy, De Jure Maritimo et Navali (London 1676) 
241, 244; Whittingham v Thornburgh (1690) 2 Vern 206, 23 ER 734; sub nom Wittingham v 
Thornborough Fin Pr 20, 24 ER 11; 2 Eq Ab 635, 22 ER 533 (ᣋታᓢⷆ); ᤎᐃΎ‘Happy’ᶾΎᤎ
`ఊΎ⹂ጪᶾΎ૮ⵊΎ`ⵆᓢⷆᶾΎӮⵊΎRobert HewerḮΎSilvanus Grove ᢚὢ὆ΎԾᫎΎ␦⁞(1716 17) 
LMA COL/SJ/08/13 (Ӯဖῶ␖὆ΎẂ↮ંΎ LMA CLA/040/01/043 ␦⁞). cf Stephen Watterson, 
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ᓢ⦣ᒃἮΎ╊૮ᤎ὆὆ጢᅪΎὦ ⵖᶾΎὶᶢΎ᢯ὦ೒὆Ύὢⵢ(understandings)ᶾΎᏪϾⵆᷮ

૒. ᷶ᅪΎ೒ ,ɡ ઔᶢலΎ18ᤦ؞Ύ⓶ΎጢဣᶾંΎCourts of chanceryḮΎKing’s Bench ϮΎ

(⺲὾ંΎ ‘ትትΎ ⃿Њὦ’ᶾΎ ὆ⵊΎ ↋ўᶾΎ ഞཪ) ӎ↮ఆᶢᵪΎ ⵆંΎ ᢯⹗὆Ύ ‘⃿૮᤟

(materiality)’ὢΎ᢯ὦᓢⷆ὾೒὆ΎӮ῾ᶾᤊΎ⮷ϮఆᶢᵪΎⵊ૒ӎΎ⫾૖ⵆᷮ૒.88) [p. 207] 

↮Ύ⺲ᐆᶾΎLord Mansfield CJંΎᓢⷆ὾ᶾѺΎᶢඒΎ᢯⹗ὢΎ⃿૮ⵊΎѱὦ؞ᆚӎΎ18ᤦצ

ંΎᢚ᫒὆Ύጦ ၊, ᢯ὦ὆Ύ᫒ጢᶾΎӮⵊΎ↋ўᅪΎᢢ⮢ᓢંΎѱὢΎ὆ᏦϮΎὶ૒ӎΎⵆᷮ

૒.89) ὢ࿚ⵊΎጦ ᶾΎ૮ⵆᷚંΎῲጦ`ὦΎᓢⷆ὾↋ὦὢΎ↋ўϮΎఎΎᨆΎὶᶶ૒.90)

Ҳᵫ⒢ҞΎῲΎ὆ጢ၊ᤊΎ╊૮ᤎ὆὆ጢḮΎצΎỲᐆᶾΎ૮ⵊΎ՚ ᨆ૖Ἢ၊ᤊΎⵢ↮91)ંΎ

ኖాΎ᢯ὦ὆Ύ᫒ጢ၊ᕮ⤞Ύᒲ૒ᅦΎὢ၎`Ύ὆᫚ΎᶴὢΎᓢ⦣ᒃᶾΎᨆẗఆᶶ૒. צᆚӎΎᨆ

ẗఊΎὢ᢯, צΎẾ♇ἮΎ᢯ὦ೒Ύ὾ᫎ೒ὢΎᶦ ࢆΎ ૧⹂ⵆᷮ୆ΎాΎϮ↮ΎᷞӮఊΎתўḮΎ

ᕮⵗⵆંΎᐗ᫋Ἢ၊Ύ՚⒢⹂ఆӎ,  ⵊఆӎΎ ὆ఆᶶ૒: ᢚ؞Ύᐗ↮, צᆚӎΎצΎ὾ᫎἲΎ

ᓢⷆҲᵫ὾὆ΎỲ♆၊ΎᆺೊંΎᓢⷆ὾ᶾΎ૮ⵊΎӣ ἲΎ⹃ᓢⵆંΎѱ.92) 

2.3 ଖذۉଦࡳ࢛و�ଖʭ

ỲᶾᤊΎᓢⷆҲᵫΎⵢᤋ, ᓢⷆᒃ὆Ύ᫒↶`Ύ׊♇ӪΎ᫒ጢΎ⸃᤟ᶾᤊ὆Ύᢚ`Ύ⸃᤟ᶾΎӮ

ⵆᷚΎᢢ⮢ᓢᵆ૒. ὢḮΎᏮ῿ⵊΎӮဖὢΎὶંΎጦ ંΎᓢⷆ᫊ᾓ὆Ύ␦ᷚ὾ϮΎᕲᾯἲΎⵢ

ҞⵆંΎᾓ᥺ὢ૒. ᓢⷆᢚѢᶾΎ૮ⵊΎӮⵎἲΎ૒⨚ᶶ୆Ύᷯ՛ΎᒃẾ೒὆ΎᷛᢚંΎὢΎᕲᵪ

ᶾᤊΎᢚ`Ύ⸃᤟὆Ύ↲⹂ᶾΎӮⵊΎୂΎᆼἮΎ᫊ϯἲΎ ӣⵢ⃮૒.93)

‘Carter v Boehm (1766)’ in Paul Mitchell and Charles Mitchell (eds), Landmark Cases in the 
Law of Contract (Hart Publishing 2008) 80 fn 120: ‘ϲྣⵊΎ⛮ὢ᪒Ύᆚ⯚⪦ḮΎ“ᢚצ]”؞Ύ⛮ὢ᪒Ύ
ᆚ⯚⪦ᶾΎᢚẗఆᶶἺ]ཪંΎẗᶢ὆Ύኖ⸦ⵖΎഺጦ .ʒ.. ᒃẾ὆Ύ⴪ᓢⷆ὾὆Ύὦ᫋ᶾΎ૮ⵆᷚΎ⹃ᫎἲΎЄ
ӎΎ ⹃ⵊΎ⫾૖ἲΎࢢᆚંΎѱὢΎᶢဣ૒.’ 

88) [Ế⃪Ύ87] De Costa v Scandret (1723) 2 P Wms 170, 22 ER 686; Seaman v Fonereau (1743) 2 
Str 1183, 93 ER 1115. See also Nicolas Magens, An Essay on Insurances, vol 1 (London 1755) 
para 13; Marine Insurance Act 1906  18⁞Ύ 2ⵛӪΎ 20⁞Ύ 2ⵛ(Insurance Act 2015ᶾᤊΎᢛ 
ఆᶶ૒); Insurance Act 2015  7⁞Ύ 3ⵛ. 

89) [Ế⃪Ύ88] Hodgson v Richardson (1764) 1 Black W 463, 465 (BR). 
90) [Ế⃪Ύ89] Jonathan Gilman and others, Arnould: Law of Marine Insurance and Average (19th 

edn, Sweet & Maxwell 2018) paras 15.43 15.46. 
91) [Ế⃪Ύ90] ὢંΎInsurance Act 2015၊Ύ⮾↮ఆᶶ૒.
92) [Ế⃪Ύ91] Eg Carter v Boehm (1766) 1 Bl R 593, 593 94, 596; 96 ER 342, 343, 344; 3 Burr 

1905, 1909 11, 1918 19; 97 ER 1162, 1164 65, 1169. Watterson (n 86) 79 86, 110 15லΎ
␦⁞.

93) [Ế⃪Ύ92] ὢΎӮⵎպΎ૒⨪ᶾΎӮⵊΎᓢ૒Ύ᢯ᤦⵊΎ४὆ંΎẞᤎΎHoldsworth, ‘The Early History of 
the Contract of Insurance’ (n 9) 99 104, 106 07; Ibbetson (n 7) 292 99, 301 07; Rossi, 
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࿞୆ᶾᤊΎᓢⷆᕲᾯⵢҞᶾΎӮⵊΎ╊⓶὆Ύᶦ׷ἮΎᒃẾ(City Courts)὆Ύ1420ल૮Ύ؞။

ᶾᤊΎᐊҚఊ૒.94) ࿞୆ΎᒃẾ, ᫊ᾓΎᒃẾ(Mayor’s court)ὢࢆΎ↿⵷ӮΎᒃẾ(Sheriff’s 

court)ἮΎ᢯ὦ὆Ύ᫒ጢ὆Ύ⃿Ẃ᤟ᶾΎᇒẞΎᏪϾ⵶ӎ, ὢંΎᴲᆶலΎᢚ`Ύ⸃᤟Ύ᫊᪒⥊ἲΎ

ὢზંΎᕮᕲἪ၊ΎᓢᴲᵪΎⵎΎѱὢ૒.95) ᓢⷆ⃿ᾚலΎ15ᤦ؞ᶾΎᶦ׷ఆᶶӎΎઔᶢலΎ16ᤦ

⦣ΎጢဣᶾંΎ᢯ὦὦΎ⃿ᾚὦᶾΎ὆ⵊΎ⃿ᾚ὆ΎὪ⁳ὢΎᓢⷆᕲᾯ὆ΎϮᾓΎ‘ῲ؞ ’`ὦΎⵢҞ

ᐗᒃἪ၊ΎᷚҖ›૒.96) 17ᤦ؞Ύ⃿ᐆΎጢဣᶾંΎ[p. 208] ࿞୆᫊ᾓ὆ΎᓢⷆҲᵫᶾᤊΎῲ᥻

`Ύ⃿ᾚ⁞ⵛἲΎऑંΎѱὢΎ⦣᢯὆Ύ᫒ጢཪӎΎ⃪ᾓఆᶶ૒.97)

࿞୆ᓢⷆ᫊ᾓᶾᤊΎ⦣᢯Ύ⃿ᾚᶾΎ὆ⵆᷚΎᕲᾯἲΎⵢҞⵆંΎѱὢΎᶢ੾Ύ லΎᢚ`Ύ⸃᤟

὆Ύⷲ᢯ӪΎẾὦὢᶶἲΎᨆΎὶ૒. Ꮾ῿ⵆѺΎӮဖఆᶢΎὶંΎ࿞୆Ύ᢯ὦ὆Ύӣே⒢ᶾᤊ, ⃿

ᾚંΎᕲᾯⵢҞᐗᒃἲΎᢚ`ὦΎѱἪ၊Ύᆺ೒ᶶἲ(privatisation) ើᆺΎᴲશཪ, ׊♇Ύ⸃᤟

ӪΎ↿⵷غ↮Ύᢚ`ὦΎѱἪ၊Ύᆺ೒ᶶ૒.98) צ࿚ࢆΎ⃿ᾚϮΎᓢⷆ᫊ᾓᶾᤊΎἎὪⵊΎᕲᾯⵢ

Ҟᐗᒃὢᶶ୆Ύ`ὢΎᶴᶶ૒. ᓢⷆᕲᾯ὆Ύ૧ᢚ὾೒ἮΎഺ၊Ύ࿞୆ΎᐄᶾΎ᥺ᾚⵊΎպⵊΎὶ

ંΎ ૧՛Ἢ၊ᕮ⤞Ύ ⁞ဓἲΎ ᐉἪဒΎ ⵶૒. 16ᤦ؞Ύ Lord Chancellor ෾ંΎ ỲẾ⹺(The 

Council)૮ⵊΎ ⒛Ế὆Ύ ҞӪ, ᕲᾯἲΎ ⵢҞⵎΎ պⵊὢΎ ὶંΎ ὲ᫊`Ύ ỲẾ(ad hoc 

commissioner)ὢΎὲታఆᶶ૒.99) ὢંΎӮҲ૧՛ὢΎῲ⦣`ὦ, ᢚ`⸃᤟᫊᪒⥊ἲΎ↮ẾⵎΎ

ᨆΎὶંΎ ؞`ὦ(punctual) ؞⹺ϮΎఆᶶ૒: צ࿚ࢆΎỲẾ⹺ંΎᓢⷆᕲᾯἲΎ᫊ᾓ(Lord 

Mayor), ࿞୆὆Ύ ᫊὆Ế(alderman), ᢯ὦ100)ᓢ૒ંΎ ⵢᢚᒃẾ὆Ύ ⫾ᢚḮΎЇἮΎ ૮ᅇᒃ

Insurance in Elizabethan England (n 8) 61 88 ␦⁞.
94) [Ế⃪Ύ 93] Ferrantyn v Mercatonovo (1427) in AH Thomas (ed), Calendar of Plea and 

Memoranda Rolls Preserved among the Archives of the Corporation of the City of London at 
the Guildhall, AD 1413 1437 (CUP 1943) 208 10; Leonard, ‘London Marine Insurance’ (n 8) 
50 51, 61; Leonard, ‘London 1426 1601’ (n 8) 153, 155; Rossi, Insurance in Elizabethan 
England (n 8) 43 44ᶾᤊΎ४ⵖ.

95) [Ế⃪Ύ 94] ᷶ᅪΎ೒ᶢΎ Anon, The City-Law, or, the Course and Practice in All Manner of 
Juridicall Proceedings in the Hustings in Guild-Hall, London (London 1647) 2, 9, 50 51; 
Leonard, ‘London Marine Insurance’ (n 8) 56, 68.

96) [Ế⃪Ύ95] Rossi, Insurance in Elizabethan England (n 8) 64. ᓢⷆ⃿ᾚᶾΎӮⵊΎϮᾓΎḒ྆ఊΎᶦ׷
ἮΎ1465ल὆Ύѱὢ૒: ibid 45.

97) [Ế⃪Ύ96] Ibbetson (n 7) 292 fn 11ἮΎBarne v Ridolphie (ca 1565) TNA C 3/15/55 (Chancery 
petition)ᅪΎὦẗⵊ૒.

98) [Ế⃪Ύ97] Stephen J Ware, ‘Private Ordering and Commercial Arbitration: Lasting Lessons from 
Mentschikoff’ [2019] J Disp Resol 1.

99) [Ế⃪Ύ98] Eg Leweys Lobo (n 83) m 29: ỲẾ⹺ંΎ‘࿞୆὆... ⁢ҫᐉંΎໞᶢࢊΎ᫊὆ẾΎ᢯ὦ೒ӪΎ
ᷯ՛ὦΎើᆺΎᴲશཪΎṦ՛ὦ’லΎὲታⵆᷮ૒; Jones, ‘Elizabethan Marine Insurance’ (n 9) 57; 
William J Jones, ‘Due Process and Slow Process in the Elizabethan Chancery’ (1962) 6 Am J 
Leg Hist 123, 146 47; Ibbetson (n 7) 293; Leonard, ‘London 1426 1601’ (n 8) 165.

100) [Ế⃪Ύ100] Eg: Dasent (ed), Acts of the Privy Council 1571 75 (n 99) 167, 195 96, 321, 
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(civil law) ᐃᢚ101)ᶾѺΎ὾⃪Ύ⹺ᕮⵆᷮ૒. צ࿚ࢆΎὪᐆ`Ἢ၊Ύ⃿ᵇ૧՛ὢΎᓢⷆᕲᾯᶾ

ᤊΎϮᾓΎᐂེ↯ⵊΎⵢҞᐗᒃἮΎ᢯ὦὦΎ⃿ᾚὦᶾΎ὆ⵆᷚΎⵢҞఆંΎѱὲἲΎ᫊ᾓ(Lord 

Mayor) ᏽΎ᫊὆ẾӪΎⵗ὆ⵆᷮ୆ΎѱἪ၊Ύᓢὢӎ, 1577लᶾΎ᫊὆⹺὆Ύӣ᫋`ὦΎ↮ẾἪ

၊, ᫊὆ẾᒃẾ(Court of Aldermen)ὢΎ૒ᨆ὆Ύ᢯ὦᓢⷆ὾ᅪΎᓢⷆỲẾᾚ⫾ᕮ(standing 

panel of commissioners of assurances)၊Ύὲታⵆᷮ૒.102) ὢΎỲẾ೒ἮΎ[p. 209] ῲ᥻`Ύ

ӮⵎպἲΎϮ↮ંΎѱἪ၊Ύ὆லఆᶶ૒: ὢΎҞӪᅪΎ᤟◖ⵆ؞ΎỲⵢ, 1575लΎ♇ဧᶾΎഞཪΎ

ᓢⷆҲᵫἲΎ ⒢ҞⵆӎΎ ೟။ⵎΎ ள῾`ὦΎ պᆚᅪΎ ᕮᷚᐉἮΎ ᓢⷆᢚጢ᥺὆Ύ ૢ૧὾

(registrar of the office of assurances)Ϯ, ኖ೎ΎᓢⷆҲᵫᶾΎӮⵊΎᕲᾯἲΎỲẾ೒ὢΎⵢҞ

ⵊ૒ંΎῲ᥻`ΎӮⵎպ⁞ⵛἲΎ᢫έⵆᷚᵪΎ⵶૒.103)

᢯ὦ-⃿ᾚὦΎ෾ંΎ᢯ὦ-ỲẾᶾΎ὆ⵊΎᕲᾯⵢҞ὆Ύᾓ῾Ἢ၊ΎӮဖఊΎ᢯ὦ὆Ύ᫒ጢᶾΎ

૮ⵊΎظἮΎὢⵢᅪΎ೒ΎᨆΎὶᶶ૒; ᶲҗⵆѺΎᒃᶾΎഞཪΎ⫾૖ⵆ؞ᓢ૒Ύ`ῶⵊΎҫẞΎ؞

337, 348 49; Dasent (ed), Acts of the Privy Council 1575 77 (n 99) 238. ӣேⵢ᥾ᶾΎӮⵆ ,ᷚ 
John Roche Dasent (ed), Acts of the Privy Council of England, 1591 1592, vol 22 (HMSO 
1901) 186 ␦⁞. ὪᕮΎᢚѢᶾᤊΎⵢᢚᒃẾΎ⫾ᢚંΎצϮΎᤎ⣋ⵆંΎ ‘ЋӮ`ὦΎᢚེ’ᶾᤦΎ⹺ᕮⵎΎ
ѱἲΎ↮᫊ᐉ؞லΎⵆᷮ૒. eg Dasent (ed), Acts of the Privy Council 1571 75 (n 99) 262; צ࿚
 ὆ΎⵢᢚᒃẾἮΎᓢⷆᕲᾯᶾΎӮⵊΎӮⵎպἲΎ⵷ᢚⵆᷮ૒. Dasent (ed), Acts of the Privy؞Ύ16ᤦࢆ
Council 1575 77 (n 99) 63ἮΎ᫊὆ẾӪΎ࿞୆Ύ᢯ὦ὆, ᢯ὦΎ⴪ᓢⷆ὾ΎӮဖᾯ῾ᶾΎ૮ⵊΎ‘ⵢᢚῶ
␖Ύ↮ẾἲΎỲⵊΎ⮦↮’ᅪΎᶦ׷ⵊ૒; cf King’s BenchḮΎ1570ल૮ΎⵢᢚᒃẾΎᢚὢ὆ΎӮⵎպΎᕲᆚ
ᶾΎӮⵆᷚΎIbbetson (n 7) 297. ╊᥺ⵊΎⵆࢆ὆ΎᢚѢᶾᤊΎᓢ⦣ᒃΎᒃẾΎ⸃⮷ᒃΎᒃẾӪΎ૮ᅇᒃΎᒃ
ᅎϮ೒ὢΎⵖۆΎὪⵆᷮ૒: Dasent (ed), Acts of the Privy Council 1575 77 (n 99) 230.

101) [Ế⃪Ύ99] Eg: John Roche Dasent (ed), Acts of the Privy Council of England, 1571 1575, vol 
8 (HMSO 1894) 206; John Roche Dasent (ed), Acts of the Privy Council of England, 1575
1577, vol 9 (HMSO 1894) 90; John Roche Dasent (ed), Acts of the Privy Council of England, 
1581 1582, vol 13 (HMSO 1896) 359-60; John Roche Dasent (ed), Acts of the Privy Council 
of England, 1590 1591, vol 20 (HMSO 1900) 202. 

102) [Ế⃪Ύ101] Ibbetson (n 7) 297; John Roche Dasent (ed), Acts of the Privy Council of England, 
1592 1593, vol 24 (HMSO 1901) 313 14. Contemporaneous references to the commissioners, 
eg: John Roche Dasent (ed), Acts of the Privy Council of England, 1577 1578, vol 10 (HMSO 
1895) 232; Acts of the Privy Council of England, 1578 1580, vol 11 (HMSO 1895) 360; John 
Roche Dasent (ed), Acts of the Privy Council of England, 1587 1588, vol 15 (HMSO 1897) 
264 65. ỲẾ⹺὆Ύ⃪ᾓἪ၊, ὪᕮΎỲẾ೒ἮΎṦ՛Ύ૧ᢚ὾Ύᾯ῾ᶾΎӮⵊΎ὆ҚἲΎ೑؞ΎỲⵊΎṦ՛Ύ
᢯ὦ೒ὢᶶ૒: Dasent (ed), Acts of the Privy Council 1592 93 (n 101) 313 14. ⵢᢚᒃẾΎ⫾
ᢚϮΎỲẾὢᶶἲΎᨆலΎὶ૒: John Roche Dasent (ed), Acts of the Privy Council of England, 
1580 1581, vol 12 (HMSO 1896) 25, 199 200; cf Ibbetson (n 7) 299. ᶢඒΎҫẞᶾலΎⵢᢚᒃ
ẾΎ⫾ᢚḮΎỲẾ೒ἮΎⷿဓⵆᷚΎᶳጢᅪΎᨆ⵷ⵆᷮ૒: Dasent (ed), Acts of the Privy Council 1578

80 (n 101) 393; Dasent (ed), Acts of the Privy Council 1580 81 (n 101) 69 70.
103) [Ế⃪Ύ102] ỲẾӪΎᓢⷆᢚጢ὆Ύૢ૧὾ᶾΎӮⵆᷚંΎRossi, Insurance in Elizabethan England (n 

8) 76 107 (ὢ࿞Ύῲ᥻Ӯⵎ⁞ⵛἮΎ 1591लΎὢῲ὆ΎᓢⷆҲᵫᶾᤊંΎᐊҚఆ↮ΎᴸἮΎѱὢᶶ૒. 
Rossi, ‘England 1523 1601’ (n 2) 140, 144; Leonard, ‘London 1426 1601’ (n 8) 166 צ .67
࿚ࢆΎ1575लΎὢ⺲ᶾலΎ೟။ఆ↮ΎᴸἮΎᓢⷆҲᵫὢΎҲ᥻ⵆᷚΎ⒢Ҟఆᶶ૒.
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ὢΎڪ ‘ ὆ḮΎ⸃⮷’ᶾΎഞཪΎ⫾૖ⵆંΎѱ; צᆚӎΎᒃẾᓢ૒Ύᫎ᥻ⵆѺΎᕲᾯἲΎⵢҞⵎΎ

ᨆΎ ὶંΎ ઓဓ.104) 1601लΎ ᢯ὦᓢⷆᒃ(Merchants’ Assurances Act 1601)὆Ύ ῲጦ

(preamble)ἮΎὢ࿞Ύ؞૮ᅪΎᓢ⃪ᷚં୞, ᓢⷆỲẾ೒ἲΎ ‘⪮ᆪᶴὢΎ⃿ẂⵆӎΎᫎ⃿ⵊΎ᢯

ὦ’೒၊Ύ↮♛ⵆӎ, צ೒ὢΎᓢⷆᕲᾯἲΎ‘צ೒὆ΎҫⷆᶾΎᘲ▂ᶢΎϮᾓΎ`ⵗⵆӎΎϮᾓΎᫎ

᥻ⵆѺΎҞ ⵎΎᨆΎὶ૒’ӎΎⵆᷮ૒.105)

ὢ࿚ⵊΎᾓ῾ᶾலΎᕶ՚ⵆӎΎ(෾ંΎὢᅪΎ⴪ⵆ؞ΎỲⵢ), 16ᤦ؞὆ΎὪᕮΎ૧ᢚ὾೒ἮΎᓢ

ⷆᕲᾯἲΎ૒ᅦΎ⫾ ᕮᶾΎ⹺ᕮⵆᷮ૒.106) ࿞୆Ύ᫊ᾓᒃẾ(Mayor’s Court)ὢΎ╊᥺ⵊΎ࿞

୆᫊ϮΎᓢⷆỲẾἲΎὲታⵆ؞Ύ᫊὿ⵊΎ1577लغ↮Ύὢ࿞ΎᕲᾯἲΎ⒆ᆚⵆᷮ૒.107) ⵢᢚᒃ

Ế὆Ύⵢ᢯ᓢⷆ᥺ᦏἮΎὢᏦΎᤒታⵆᷮ૒.108) ⃿ᵇ὆Ύᓢ⦣ᒃΎᒃẾலΎᓢⷆᢚѢᶾΎ૮ⵊΎ

ӮⵎպἲΎ⃪ᾓⵆᷮ૒. ᢯૮`Ἢ၊ΎὢᅦΎ16ᤦ؞ᶾΎᓢ⦣ᒃΎᒃẾἮΎᓢⷆҲᵫጦᤊᶾΎ؞

ⵊΎ᥺ᅪΎ ؞ⵆંΎѱἲΎⶶẗⵆᷮં୞, ὢ೒ἮΎὦᾓὢΎࢎὦ(sealed)ఆ↮ΎᴸἮΎጦᤊ೒ὢ

ᶶӎ, action of assumpsit109) Ἆ⸃὆Ύ᥺၊, action of trespass on the case110)ᅪΎ⒛՚ⵆ

ᷮ૒.111) ᓢⷆҲᵫᶾΎӮⵊΎӮⵎպἮ, ⵢṦᶾᤊΎ⒢ҞఆᶶўࢆΎᐊᣋఊΎὪ೒ᶾΎӮⵊΎѱ

ἲΎ⯚ⵖⵆ ,ᷚ Ếӎ၊Ύⵆᷚ׶ΎӮဖఊΎᢚ᫒ὢΎᷯ՛ᶾᤊΎᐊᣋⵆᷮ૒ંΎⶶ՚὆, ᐆᐃⵆ؞Ύ

ᶢဒẢΎ⃪ᾓἲΎⶶϮⵖἪ၊᭖Ύὦ ఆᶶ૒.112) 16ᤦ؞Ύ⺲ᐆᶾંΎᓢ⦣ᒃΎᒃẾὢΎὪᕮΎ

104) [Ế⃪Ύ103] Leonard, ‘London 1426 1601’ (n 8) 161.
105) [Ế⃪Ύ104] 43 Eliz c 12. 
106) [Ế⃪Ύ105] 5 Rossi, ‘England 1523 1601’ (n 2) 139 41; Ibbetson (n 7) 297.
107) [Ế⃪Ύ106] Eg LMA CLA/024/04/04/004, fo 257 (precedent declaration, probably temp Edw 6). 

Ibbetson (n 7) 293; Leonard, ‘London Marine Insurance’ (n 8) 54; Rossi, Insurance in 
Elizabethan England (n 8) 69 75.

108) [Ế⃪Ύ107] n 15὆Ύጦⶺ೒Ύ␦⁞.
109) [ᷛ ]⃪ ӪўΎᓢ⦣ᒃΎᒃẾᶾᤊΎⶶẗఆ୆Ύ᥺὆ΎⵊΎἎ⸃Ἢ၊, ᕶᒃ⵷ỲḮΎҲᵫᶾΎ؞ⵊΎ᥺ᅪΎᆾⵊ
૒. (https://en.wikipedia.org/wiki/Assumpsit ␦⁞. 2021. 6. 1. ╊⁳ᐗጦ)

110) [⃪ᷛ] ᥺὆ΎⵊΎἎ⸃Ἢ၊ΎἎ⸃ဓᶾΎ؞ⵊΎѱὢΎᴲ઺Ύ᥾ⵢᶾΎ૮ⵊΎ᥾ⵢᐞ᢯⒛՚ᅪΎᆾⵊ૒. (https:/
/legal-dictionary.thefreedictionary.com/Trespass+on+the+case 2021. 6. 1. ╊⁳ᐗጦ)

111) [Ế⃪Ύ108] Mayne v De Gozi (1538) TNA KB 27/1107, m 37, Sir John Baker, The Oxford 
History of the Laws of England: Volume VI 1483 1558 (OUP 2003) 215 fn 51ᶾΎὦẗఆᶶ૒: 
‘࿞୆ᶾᤊΎRouenغ↮ΎᦏᕮⵎΎ⹂ጪἲΎᕮᓢⵆ؞ΎỲⵊΎassumpsit’ (ẾጦᶾΎὢ⣒ᆛ⒢၊Ύⱊ᫊ఆᶶ૒) 
⴪ӎંΎChancery ᒃẾᶾΎKing’s Bench὆Ύ᥺ᦏῶ␖ᅪΎ⃿↮᫊✊૚ཪંΎ׶↮ታဧἲΎᫎ⒛ⵆᷮ૒: 
Ibbetson (n 7) 293 fn 16; Rossi, Insurance in Elizabethan England (n 8) 68 fn 73ἮΎGozzye v 
Bartholomew (ca 1538) TNA C 1/805/31ᅪΎ ὦẗⵊ૒. Sir John Baker, An Introduction to 
English Legal History (5th edn, OUP 2019) 364 65ἮΎ16ᤦ؞Ύ⃿ᐆ ,ʒ ‘ὢ Ύ[૒ᅦΎѱ೒Ύ⃿ᶾ
ᤊல] ...ᓢⷆҲᵫᶾΎӮⵊΎ᥺ᅪΎᾚ⫾ⵎΎᨆΎὶંΎKing’s BenchϮΎCity of LondonᶾᤊΎ᢯ᶳᒃẾὢΎ
ఆᶢΎϮ؞Ύ᫊὿ⵆᷮ૒’ӎΎⵊ૒.

112) [Ế⃪Ύ109] Sir Robert Brooke, La Graunde Abridgement (London 1573) 7v, tit ‘Action sur le 
case’, no 107 (action ca 1542); Sir Robert Brooke, Ascuns Novell Cases de Les Ans et Temps 
Le Roy, H 8 Ed 6 et La Roygne Mary, Escrie Ex La Graund Abridgement (Richard Bellewe 



՛ ᥺ᦏᒃጢΎ⦣պΎ 22⸦Ύ(2021लΎ 1⸦)
Korean Journal of International Litigation and Arbitration
68

ᢚѢᶾᤊΎ [p. 210] ᓢⷆᕲᾯἲΎᾚ⫾ⵆӎΎ╊⁳`Ἢ၊ΎҞ ⵆંΎⵢᢚᒃẾ὆ΎӮⵎպἲΎ

ᕮ ⵆંΎ୞غ↮ΎࢆᴲЂ૒.113) MalynesᶾΎ὆ⵆቢ, 16ᤦ؞Ύᆶ↮ᆷΎትΎⵢᶾΎ‘action of 

assumpsitᶾΎ὆ⵊΎ᥺ϮΎᆼᵆં୞, צΎ᥺ંΎᓢⷆỲẾὢΎ⫾૖ⵊΎᢚⵛᶾΎӮⵊΎѱὢᶶӎ, 

ΎỲẾ೒ἮΎպỲḮΎպဓᶾΎ૮ⵊΎ϶՚Ύഺጦצ ,ʒ ૮ᆫఆંΎ૧ᢚ὾೒၊Ύⵆᷚ׶ΎצΎ὆ጢ

ᅪΎὢ⵷ⵆல။ΎЃ ⵆ↮Ύኩⵆᷮ૒,’114)

1590ल૮ᶾંΎᓢⷆỲẾ೒὆Ύ᫒⺖᤟ὢΎඖᶢ↮ંΎѱἲΎᓪΎᨆΎὶᶶ૒: ὢંΎᴲᆶலΎ

ҫⵗⵆંΎ૒ᅦΎᕲᾯⵢҞᾓ᥺ᶾᤊΎᕲᾯἲΎⵢҞⵎΎᨆΎὶᶶўࢆ, ࿞୆Ύᓢⷆ᫊ᾓ὆Ύ⹃ᾓ

Ἢ၊ΎὦⵆᷚΎᢚ`Ύ⸃᤟᫊᪒⥊ἲΎ↮⣟ⵆ୆Ύᢚ⹺ ,` ⮷⫾`Ύ ⵊὢΎᵫⵢ›؞ΎഺጦὪΎ

ᨆΎὶ૒.115) ὆⹺ϮΎ1601. 3. 29. King’s Bench὆ΎᾓӪΎⵢᢚᒃẾΎ⫾ᢚᶾѺΎᓢࢦΎ⮦↮

ᶾંΎ ‘ጪⱶᶾΎӮⵊΎᓢⷆἲΎὦᨆⵆંΎ᢯ὦ೒’ ታ὆὆Ύ⒛ẾὢΎேᓷఆᶢΎὶӎ, ૒ἺӪΎ

ЇὢΎ`ⷮΎὶ૒.

⪧ ⵊΎ ↶ᤊ(orders)ϮΎ Ύࢊ↮ ትलϲΎ ӎᴶఆᶢΎ ⹃ᆫఆᶶӎ, ᓢⷆἲΎ ⵆંΎ׷◖

Exchange὆Ύ᢯ὦὦΎẞᆚ೒ὢΎὢᅪΎᪧὦⵆᷮં୞[ⅷΎLondon Book of orders116)], 

ὢѱὢΎ᫒⵷ఆ↮Ύᴸᵆӎ, ᢚѢἲΎᾚ⫾ⵆ؞ΎỲⵢΎὲታఊΎỲẾ೒὆ΎታဧᶾΎഞᅢંΎ

ѱἲΎўᕮⵆંΎᢚེ೒ᶾΎ὆ⵢΎ὆ல`Ἢ၊Ύ⡚ѺΎᐗⵢᐉᵆӎΎᑲဒ›૒. ỲẾ೒ἮΎᨇ

ဖఊΎ᢯ὦ೒၊ᤊΎᢚѢἲΎ␖ᒲΎᶴӎΎӣ ⵆѺΎ⒆ᆚⵆல။Ύ᫊ᾓ(Lord Mayor) ᵌᶾ

ed, London 1578) 53r, no 232 (ЇἮΎᢚѢὲ). ibid: 79r, no 366 (‘Nota’, Temp Hen 8); 98v, no 
451 (‘Nota’, ca 1554). cf Dowdale's Case (1605) 6 Co Rep 46b, 47b 48a; 77 ER 323, 325ંΎ
ᓢⷆҲᵫᶾΎ؞ⵊΎ⒛՚ંΎצΎҲᵫὢΎ⒢ҞఊΎӡ(෾ંΎassumpsitϮΎ⵷ⵆᷚ↲Ύӡ)ᶾᤊΎ ؞ఎΎᨆΎὶ
૒ӎΎ⫾૖ⵊΎQueen’s Bench὆ΎᢚѢ(ca 1588)ἲΎ४ⵊ૒. ᾓ᥺ᶾΎӮⵊΎⶶ՚`ὦΎ⃪ᾓᶾΎӮⵆᷚ

:ં Daniel R Coquillette, ‘Legal Ideology and Incorporation II: Sir Thomas Ridley, Charles 
Molloy, and the Literary Battle for the Law Merchant, 1607 1676’ (1981) 61 BUL Rev 315, 
328 34; Van Niekerk, ‘Marine Insurance Claims’ (n 9) 46 48, discussing inter alia Goram (n 
13).

113) [Ế⃪Ύ110] Eg Anonymous (1571) Cambridge UL MS Hh 2.9, fo 23r, Ibbetson (n 7); Rossi, 
Insurance in Elizabethan England (n 8) 68 69ᶾᤊΎ४ⵖ. ὢᏦΎᤎӎఊΎ⺲ὦΎҫẞᶾغ↮Ύⵢᢚᒃ
ẾΎῶ␖ᅪΎ׶↮ⵊΎѱᶾΎӮⵆᷚંe: John Roche Dasent (ed), Acts of the Privy Council of 
England, 1598 1599, vol 29 (HMSO 1905) 367 68; John Roche Dasent (ed), Acts of the 
Privy Council of England, 1599 1600, vol 30 (HMSO 1905) 43 44; Thomson (n 22) 331 fn 
158.

114) [Ế⃪Ύ111] Malynes (n 86) 147. Merchants’ Assurances Act 1601὆Ύῲጦ(preamble)ἮΎ ೒ת╊‘
.ɡ..ᆼἮΎᢚེ೒ὢΎӪ૒ⵊΎᘲẗӪΎ↮ᷞἪ၊Ύ⃿ᾚῶ␖ᶾᤊΎᙎ…ࢆḮΎᒃẾᶾΎᓢⷆ׶ἲΎ⒛՚ⵆંΎ
᥺ᅪΎ ؞ⵆᷚΎṂ૒’ӎΎⵊ૒.

115) [Ế⃪Ύ 112] Rossi, Insurance in Elizabethan England (n 8) 81 86; Ibbetson (n 7) 303 05; 
Rossi, ‘England 1523 1601’ (n 2) 139 40, 142; Leonard, ‘London Marine Insurance’ (n 8) 76

79, 100 02.
116) [Ế⃪Ύ113] n 59ḮΎצΎጦⶺΎ␦⁞.
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ᤊΎᤎᤊⵆӎΎᤎ⣋ఊΎᢚེ೒ὢ૒. צ࿞Ύ᢯ὦ೒὆ΎҗဒϮΎצ೒὆Ύў྆ᅪΎ᫒⵷ⵆંΎ

୞Ύᴲጢ࿞Ύ὆ᏦϮΎᶴᶢ↮ѺΎఊΎҞӪΎ ↯ⵊΎ᢯ὦ೒ὢΎӒ཮ᶾΎ⒆ⵆѺΎఆᶶ૒.117) 

ỲẾ⹺ંΎὢ࿞Ύጦ ೒ὢΎᷯ՛὆ΎጢᷛᶾΎⵢ၊ẢΎᷯⶓὢΎὶ૒ӎΎ⫾૖ⵆᷮӎ, ᓢⷆᕲ

ᾯἲΎỲⵊΎ‘ѢῲⵆӎΎ⹃ᆫఊΎ↶ᤊ’ϮΎὶᶢᵪΎⵊ૒ӎΎⵆቢᤊ, ‘ὢ࿞Ύ␖ὢંΎ᢯ὦΎᢚὢ

ᅪΎ϶ཪᤊѺΎⵎΎᨆΎὶં୞, ὢΎጦ ંΎኖ೎ΎᢚེὢΎ૒ΎЄӎΎὶંΎ؞ᨎὢΎᴲ઺, ϮᾓΎ

ᾆΎᴺӎΎϮᾓΎҫⷆὢΎᆼἮΎצ೒ΎᢚὢᶾᤊΎ૒ჲ↮ӎΎҞ ఆᶢ ’χ ⵊ૒ӎΎⵆᷮ૒.118) 

ഞཪᤊΎ὆⹺ંΎ2ታ὆Ύ⫾ᢚᶾѺΎ૒ἺӪΎЇὢΎⵆல။Ύ↮᫊ⵆᷮ૒.

[p. 211] 

ᒃӮὢΎᣋϯⵆ؞ᶾΎᢚѢᶾΎ૮ⵊΎ⫾૖ဓӪΎ↮᫋ἲΎЄӎΎὶંΎ᢯ὦἲΎᒃӮΎᵌᶾΎ

ᕮᅲἪ၊᭖ΎᒃӮᶾѺΎᓢⷆӪΎӮဖఊΎጦ ᶾΎӮⵆᷚΎὢῲᶾΎᶢඒΎӪ ἲΎўⓒં↮Ύ

ᴺᆚல။Ύⵆӎ, ὾ᫎ὆Ύ᢯ⱶἲΎᕮᓢⵆંΎ᢯ὦ೒὆Ύ⮦ᆚ, ᴶῲ᤟ӪΎὢὣἲΎỲⵢΎѢ

ῲⵊΎ↶ᤊ(good order)ᅪΎ⁞ᶦⵆல။Ύⵆӎ, צΎὢὣὢΎᷚṃΎ⮾ⵆΎᵌᶾΎ⹃ᆫఆல။Ύ

ⵆӎΎצ೒ΎᢚὢᶾᤊΎ⃮ᨆఆல။Ύⵆ቞, צΎጦ ὆ΎⵢҞἲΎỲⵢΎὢ⺲ᶾΎὢΎᓢⷆጦ 

ḮΎӮဖⵆᷚΎᣋં؞Ύኖ೎Ύጦ ᅪΎὢᶾΎഞཪΎⵢҞⵆல။Ύⵆӎ, ᢯ὦ೒ὢΎצΎў྆ᅪΎ

ᾆΎഞᅢӎΎᤊ၊ᅪΎ᥺ᦏἪ၊ᤊΎԢၛ⽶↮ΎᴸἺἪ၊᭖ΎԾ⦣ӪΎᷚṃ⮾ⵆ὆Ύ⁞ᤦ૧՛

(her Majesty’s customes)ἲΎⵢⵆ↮Ύᴸல။Ύⵆཪ.119)

ΎታᐟⵊΎҞӪ၊ᤊΎ1601लΎ᢯ὦᓢⷆᒃὢΎ  ఆᶶં୞,120) ὢંΎᢚ`Ἢ၊Ύ⸃᤟ఊΎצ

ᕲᾯⵢҞ᫊᪒⥊ ,ʒ צΎ᥻லḮΎῲጦ᤟ἲΎἎ↮ⵊΎ␲, ՛ϮպဓἲΎᘺဒ⃪ંΎѱἲΎኗ`Ἢ

၊ΎⵆӎΎὶᶶ૒.121) 1601लᒃἮΎᓢⷆỲẾ೒ἲΎᓢⷆᒃẾἪ၊Ύᾚ՚᤟ⵆᷮӎ(court of 

117) [Ế⃪Ύ114] John Roche Dasent (ed), Acts of the Privy Council of England, 1600 1601, vol 31 
(HMSO 1906) 252 53.

118) [Ế⃪Ύ115] ibid 253.
119) [Ế⃪Ύ116] ibid.
120) [Ế⃪Ύ117] 43 Eliz c 12. See: Ibbetson (n 7) 305 07; Leonard, ‘London Marine Insurance’ (n 

8) 102 12; Rossi, Insurance in Elizabethan England (n 8) 85 88; Thomson (n 22) 328 32.
121) [Ế⃪Ύ 118] Heywood Townshend, Historical Collections: Or, an Exact Account of the 

Proceedings of the Four Last Parliaments of Q Elizabeth of Famous Memory (London 1680) 
289, 7 December 1601ἮΎFrancis Bacon MP὆Ύᢶ၊ẢΎᓢⷆᒃᴶᶾΎӮⵊΎⵆẾ὆ΎᓢӎᤊᅪΎ؞။
ⵆӎΎ ὶ૒. ંצΎ ‘ỲẾ’೒ὢΎ ᕲᾯἲΎ ⵢҞⵆᷚᵪΎ ⵆંΎ ὢἎᅪΎ ὢ࿵ѺΎ ᤒታⵆᷮ૒: ‘⒙⇦, 
Chancery ᒃẾ὆Ύῶ␖ંΎࣶጢΎḒ྆ΎѦᆚӎ, ᢯ὦ೒ὢΎῶ␖Ύ↮ᷞἲΎ␦ἲΎᨆΎᶴ؞Ύഺጦὢӎ’, ‘ె
⇦, ᒃẾἮΎצ೒὆ΎҲᵫ⁞ⵛᶾΎӮⵊΎ↮᫋ὢΎᶴἪᎮ၊, ᢯ὦ೒὆ΎҫⷆᶾᤊΎࢆḒંΎᢚᴶᶾΎӮⵆ
ᷚΎᶢඩѺΎ⫾૖ⵆᷚᵪΎⵆં↮ΎᴺΎᨆΎᶴ૒’ 
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Insurances ෾ંΎcourt of Policies ෾ંΎצḮΎἎᢚⵊΎὢᅲἪ၊Ύ↮♛ఆ؞லΎⵆᷮ૒).122) 

ᒃẾὢΎ⹃ᾓఆᶶં୞, 8ታ὆ΎᓢⷆỲẾӪΎᘲ૮ⵊΎ՚᤟὆ΎᒃᅎϮ೒, ⅷΎⵢᢚ⫾ᢚ, ࿞୆

὆Ύ⫾ᢚ(recorder), ૮ᅇᒃ(civil law) ᐃᢚΎ2ታӪΎᓢ⦣ᒃΎᐃᢚΎ2ታὢᶶ૒. צΎῶ␖ંΎ

ӣ᫋`ὦΎᒮ၎ὢࢆΎῶ␖ΎᶴὢΎ‘ϲὢⵆӎΎϲྣⵎΎѱ’ὢΎẂ՚ఆᶶ૒.123) ᓢⷆᒃẾἮΎῶ

␖ḮΎታဧἲΎ↿⵷ⵆ؞ΎỲⵢ, ૧ᢚ὾ᅪΎ᥺⹆ⵆӎ, ᤎᤊⵊΎ↋ὦἲΎᫎጦⵆӎ, ӎ὆`Ἢ

၊ΎצḮΎЇἮΎታဧὢࢆΎ♇ဧἲΎỲᐆⵊΎ૧ᢚ὾೒ΎϾḓᶾΎᓢࢪΎᒃဧ᢯὆ΎպⵊἲΎᕮᷚ

ᐉᵆ૒.124)

ᓢⷆᒃẾἮΎInterregnum125)ἲΎ⯚ⵖⵆᷚΎ17ᤦ؞Ύ૮ᕮᕲேᴶΎRoyal ExchangeᶾᤊΎ؞

ઓⵆᷮં୞, Leonard὆ΎⱊⷲᶾΎ὆ⵆቢΎ‘؞ाᘲ`ὦΎ؞Ӯ’ὢᶶӎ,126) ‘ᓢⷆҲᵫӪΎӮဖ

ఊΎѱὢΎᴲશୂཪலΎ᢯ὦϲΎᕲᾯἲΎⵢҞⵆ؞ΎỲⵊΎ᢯ᤒᾚ⫾ᕮ’ϮΎఆᶶ૒.127) ഞཪᤊΎ

1601लᒃἮΎ࿞୆Ύᓢⷆ᫊ᾓ὆Ύᢚ`Ύ⸃᤟ἲΎ↮ẾⵆંΎ୞Ύ᢯૮`Ἢ၊Ύ᤟ӣ`ὢᶶ૒ӎΎ

ⵎΎᨆΎὶ૒. צ࿚ࢆΎᒃẾ὆ΎӮⵎպὢΎῲ᥻`ὢ↮Ύᴸᵆӎ, ᓢⷆỲẾ೒ὢΎྚצ୆ΎѱӪΎ

ᆶ␚Ϯ↮၊Ύ૒ᅦΎᒃẾ὆Ύὢ὆၊ΎὦⵆᷚΎצΎ᫒⺖᤟ὢΎ⻪᥾ఆᶶ૒.128) ⪧⽶Ύ King’s 

BenchḮΎצΎ᢯׷᫚ᶾᤊ὆ΎὪဖ὆Ύ⫾Ҟ೒ἮΎᓢⷆᒃẾ὆ΎӮⵎպὢΎ૖↮Ύጪⱶ὆Ύᓢⷆ

ᶾᆺΎὦ ఊ૒ӎΎ⫾᫊ⵆᷮ૒(྆צᤊΎ᷶ᅪΎ೒ቢΎ[p. 212] ⵛⵢΎ⃿ὦΎ᢯ὦ὆Ύᣋታᓢⷆ

ᶾંΎ`ẗఆ↮Ύᴸં૒);129) ᓢⷆᒃẾᶾᤊΎᓢⷆҲᵫ᢯Ύ⒛՚ᅪΎᾚ⫾ⵆӎΎ؞ϯⵆᷮୂཪ

லΎᓢ⦣ᒃᶾΎഞᅦΎேὪⵊΎ⺲᥻⒛՚ϮΎ׶↮ఆ↮Ύᴸᵆ૒;130) ᒃẾ὆ΎӮⵎպἮΎᓢⷆҲ

122) [Ế⃪Ύ 119] ὢΎᒃẾᶾΎӮⵊΎ૧᫊὆Ύ؞။Ἢ၊, eg: 4 Co Inst 250 (1644); Samuel Lambe, 
Seasonable Observations Humbly Offered to His Highness the Lord Protector ([London] 1657) 
13; ‘A Coppie of the Report made by the Councell for Trade to his Majestie concerning the 
bussines of Ensurance’ (ca 1662) Bodl MS Rawl A478, no 81, fos 1v 3r; John Brydall, 
Camera Regis, or, a Short View of London (London 1676) 89; Johnson v Desmineere (1683) 1 
Vern 223, 23 ER 429.

123) [Ế⃪Ύ120] Merchants’ Assurances Act 1601, s 1.
124) [Ế⃪Ύ121] ibid s 2.
125) Charles 1ᤦϮΎ⒆⸃૧ⵊΎ1649लᕮ⤞ΎCharles 2ᤦϮΎⅷỲⵊΎ1660लغ↮὆Ύ؞ϲἲΎᆾⵖ. 

(https://www.google.co.uk/search?q=Interregnum&source=hp&ei=TTy2YIClMdC2mAXHroSYAg&iflsi
g=AINFCbYAAAAAYLZKXTdXPcLzZgvRbFyqfIFrVMF1_yXN&oq=Interregnum&gs_lcp=Cgdnd3
Mtd2l6EAMyBwgAEEYQ-QEyAggAMgIIADICCAAyAggAMgIIADICCAAyAggAMgIIADICCAA6
CAgAEOoCEI8BUNoRWNoRYNQYaAFwAHgAgAGcAYgBnAGSAQMwLjGYAQCgAQKgAQGqA
Qdnd3Mtd2l6sAEI&sclient=gws-wiz&ved=0ahUKEwjA_6iNy_bwAhVQG6YKHUcXASMQ4dUDCA
o&uact=5#spf=1622555729956) 2021. 6. 1. ╊⁳ᐗጦ.)

126) [Ế⃪Ύ122] Leonard, ‘London Marine Insurance’ (n 8) 107.
127) [Ế⃪Ύ123] ibid 105 06.
128) [Ế⃪Ύ124] ibid 107.
129) [Ế⃪Ύ125] Denoyr v Oyle (1649) Style 166, 172; 82 ER 616, 621 (ᓢⷆᒃẾᶾΎ૮ⵊΎ׶↮ታဧ); 

cf Oyles v Marshall (1654) Style 418, 82 ER 826.
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ᵫ὾὆Ύᓢⷆ὾ᅪΎ᢯૮၊ΎⵊΎ⒛՚၊Ύ ⵊఆᶶӎ, ᓢⷆ὾὆ΎᓢⷆҲᵫ὾ᶾΎ૮ⵊΎ⒛՚၊Ύ

⹃ᾓఆ↮Ύᴸᵆ૒.131)

ӮҲ૧՛ἮΎᓢⷆᒃẾἲΎె࿚᫪ΎᶢဒẮἲΎᾆΎᴺӎΎὶᶶ૒. 1660ल૮ᶾΎጢᷛỲẾ⹺

(Board of Trade)ંΎ‘Ӯ␞ఊΎትትΎҞ῾ӪΎצ၊ΎὦⵊΎⵢᴳӪΎᕶ⮦ⵖ’ἲΎ ўⵆ؞ΎỲⵢΎ

1601लᒃ὆ΎЊ ἲΎպӎ⵶૒.132) 7Њ὆ΎҞ῾ὢΎὶᶶ૒. ⒙⇦, ᓢⷆᒃẾἮΎᓢⷆᕲᾯᶾΎ

ӮⵆᷚΎ૒ᅦΎᒃẾ೒ἲΎᐞ ⵆંΎῲ᥻`ΎӮⵎպἲΎЄ↮Ύᴸᵆ૒. צ࿞୞ΎᓢⷆᕲᾯἮΎ

‘૮ᕮᕲΎ᢯ὦ὆ΎӮ᪣ӪΎӮ⵷Ύ؞⢮Ύⵢ᢯ᒃᶾΎഞཪΎҞ ఆં୞Ύ૒ᅦΎᒃẾ೒ἮΎצ࿚ⵊΎ

Ӯ᪣ӪΎӮ⵷ἲΎў὆Ύᴺ↮Ύኩⵆᷮ૒.’133) ె⇦, ᓢⷆᒃẾἮΎⵢṦࢆΎሮᆚΎὶંΎ↋ὦ೒

ἲΎ᥺⹆ⵆᷚΎᫎጦⵎΎպⵊὢΎᶴᶶ૒. ᤹⇦, ᒃẾἮΎ૧ᢚ὾, ↋ὦΎ؞⢮Ύᢚེ೒ἲΎᒃ 

ኖẃἪ၊Ύ⒆ᑺⵎΎ▗ᕲⵊΎպⵊὢΎᶴᶢᤊΎ‘ᆼἮΎҫẞΎᒃẾὢΎῶ␖ᅪΎୂΎ↲⵷ⵆ؞Ύᶢဒ

Ỏ૒.’134) ഞཪᤊΎὢ࿚ⵊΎᤦΎϮ↮ΎҞ῾೒ΎഺጦᶾΎ ᡊΎᆶἺἲΎЄӎΎὶંΎᢚེ೒ὢΎࢆ‘

᢯૮ᐗἲΎԢၛ⽶؞ΎỲⵢΎ૒ᅦΎᒃẾᶾΎ᥺ᅪΎ ؞’ⵊΎҞӪ, ‘↮ზⵆӎΎᘲ᫪Ύ᥺ᦏ’Ἢ၊Ύ

ὢᶢ›ӎ, ᢯ὦ೒ἮΎഺ၊Ύ‘ὢᶾΎ૮Ἷⵆ੾ཪΎ὾ᫎ὆ΎᓦᶳἲΎኩⵆѺΎఆ੾શΎᘲⵗᆚ`ὦΎ

⒛՚ᶾΎἿⵆ ’ં ѱἲΎᤎ⣋ⵆᷮ૒.135) थ⇦, ᒃẾ὆Ύ╊⁳`ὦΎታဧӪΎҞ (decrees)ὢΎ

૧ᢚ὾὆ΎᾚᢞᶾΎ↿⵷ఎΎᨆΎᶴӎΎ૮ὦ`Ἢ၊ᆺΎ↿⵷ఎΎᨆΎὶᶢᤊ, ⬖᥺ⵊΎᓢⷆ὾೒

Ἦ, ᒃẾ὆ΎҞ ὆Ύ⺖ဓἲΎὪᐆ`Ἢ၊Ύ⁺ῶ᫊⢒؞ΎỲⵢ, ෾ંΎ᢯૮ᐗἪ၊Ύⵆᷚ׶ΎୂΎ

`ἮΎᵏᨆ၊Ύ⹂ⵢⵆல။Ύⵆ؞ΎỲⵢΎ‘ᆼἮΎҫẞΎὪᕮ࿚ΎϾḓᶾΎЂ૒’; ෾ંΎᒃẾ὆ΎҞ

 ὢΎḲῲ⽶Ύ↿⵷ఆ؞ΎῲᶾΎᢚᇋⵆᷚᤊ, ‘ᓢⷆҲᵫ὾ϮΎצΎ␲պӪΎὢᶾΎ૮ⵊΎὢ὾, 

ૢᓢᅪΎኖాΎάѺΎఆ؞லΎⵆᷮ૒.’136) ૒ᤝ⇦, ᒃẾἮΎ᥺ᦏᘲẗᕮૢ὆Ύᾚ⫾ἲΎⵎΎպ

ⵊὢΎᶴᶢᤊ, ᾎᾚ`Ἢ၊Ύ᥺ᅪΎ ؞ⵆဒંΎẾӎᅪΎ⁺ῶ᫊✞૒. ᷚᤝ⇦, ỲẾ೒ὢΎᇒ

लΎ ὲታఊΎ ҞӪΎ ᶢဒẢΎ ᢚѢᶾᤊΎ Ӯ᪣ӪΎ Ӯ⵷ὢΎ ጢᶵὦ↮ᶾΎ ӮⵆᷚΎ ᒃẾΎ ᤊ؞

(Register)ḮΎᢚጢӮ(Clarkes)ᶾѺΎ⡚ѺΎ὆⁢ⵆѺΎఆᶶӎ, `↮ΎᴸἮΎҫẞΎӮဖఊΎ૧ᢚ

὾ᶾѺΎ⮦⫺`ὢᶶ૒.137) ᆶ↮ᆷἪ၊ΎỲẾ೒ᶾΎ૮ⵊΎᓢ᢯ὢΎ⡚↮Ύᴸᵆ؞ΎഺጦᶾΎỲ

130) [Ế⃪Ύ126] Came v Moye (1658) 2 Sid 121, 82 ER 1290, Sir John Glynne CJંΎᓢⷆᒃẾὢΎ
‘ὦ`(in personem)’ ӮⵎպἲΎϮ↮ࢆΎ‘ጪ (`in rem)’ ӮⵎպἲΎЄ↮Ύᴸં૒ӎΎ⫾૖ⵆᷮ૒.

131) [Ế⃪Ύ127] Delbye v Proudfoot (1693) 1 Show KB 396, 89 ER 662 (ᓢⷆᒃẾᶾΎ૮ⵊΎ׶↮ታ
ဧ). ᓢⷆᒃẾ὆Ύ᧎⧢ᶾΎӮⵆᷚΎPark (n 26) xxxvii xlலΎ␦⁞.

132) [Ế⃪Ύ128] ‘Report made by the Councell for Trade’ (n 119) fo 1v.
133) [Ế⃪Ύ129] ibid.
134) [Ế⃪Ύ130] ibid.
135) [Ế⃪Ύ131] ibid.
136) [Ế⃪Ύ132] ibid.
137) [Ế⃪Ύ133] ibid fo 2r. ὢંΎ(n 86) 155὆Ύᘲ⫾`ὦΎ⮷ϮᅪΎ᢯؞᫊⢖૒, ὢΎ׮ᶾᤊંΎ‘ỲẾἮ...
ᓢⷆᶾΎӮⵊΎᢚⵛἲΎ’ϮᾓΎᾆΎ⫾૖ⵆўࢆ(╊᥺ⵊΎϮᾓΎᾆΎ⫾૖ⵎΎᨆΎὶં) ᢚེὢᶢᵪΎⵊ૒‘(Ѓ
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Ế೒ὢΎᾚ⫾ἲΎⵆ↮ΎᴸἪဒΎⵆўࢆ, Ὢᐗ૧ᢚ὾၊ᕮ⤞ΎஶἲΎᐉἮΎҫẞᶾᆺΎᾚ⫾ⵆဒΎ

ⵆંΎጦ ϮΎὶᶶ૒(צᶾΎഞཪΎஶἲΎ↮׷ⵊΎ૧ᢚ὾ᶾѺΎἎᆚⵊΎ⫾૖ἲΎⵆဒંΎ὆ጢ

ϾἲΎ੾۶૒).138)

[p. 213]

὆⹺ંΎὢ࿚ⵊΎẞဒΎ⃿ΎὪᕮᶾΎἿૣ⵶૒. ᓢⷆᒃẾἮΎᆾἲΎᴶΎ೑ંΎ↋ὦӪΎ૧ᢚ὾

ᅪΎ՚׶ⵆӎΎᘲẗἲΎᕮૢⵆѺΎⵆӎ, ⵢṦᶾΎὶўࢆΎሮᆚΎὶંΎ↋ὦᶾΎ૮ⵊΎᫎጦἲΎ

ⶶϮⵆӎ, ╊⁳⫾૖ἲΎ⬖᥺૧ᢚ὾὆Ύᾚᢞ, ↿⵷὾(executors)ḮΎӮᆚὦ(administrators)

ᶾΎ↿⵷ⵆӎ, ᥺ᦏᘲẗᕮૢἲΎታⵎΎպⵊἲΎᕮᷚᐉᵆ૒.139) ὢᶾΎഞཪΎᒃẾἮΎᕲታΎ17

ᤦ؞ᶾΎ೒ᶢᤒΎഺغ↮ΎᶳጢᅪΎҲ᥻ⵎΎᨆΎὶᶶ૒.140) צ࿚ࢆΎ18ᤦ؞Ύ⓶ΎጢဣᶾંΎᓢ

ⷆᒃẾὢΎୂΎὢ᢯Ύᶴᶶӎ, ‘ᓢⷆΎጦ ’ંΎᓢ⦣ΎỖ᪒⪦Ꮺ᪒⤞ᶾΎὶંΎᒃẾ, ՚⒢`Ἢ

၊ંΎKing’s BenchḮΎCommon Pleas ᒃẾ141)ᶾᤊΎ⒆ᆚⵆᷮ૒.

ᓢⷆᒃẾ὆Ύ᫒⬖ϮΎ࿞୆Ύᓢⷆ᫊ᾓὢΎᢚ`Ύ⸃᤟Ἢ၊ᕮ⤞Ύᶢ੾Ύ ல὆Ύ⢶⴪ᅪΎᓢᷚ

⃪ંΎᆾⵆ؞Ύᶢဣ૒. 18ᤦ؞Ύ᫒ጢᶾᤊலΎே὆ᶾΎ὆ⵊΎ⃿ᾚϮΎ⪧⇃`ὢᶶӎ142) ᓢⷆ

⁞ંΎ΅὾ϮΎ▂ϮⵊΎѱὢ૒)ӎΎⵊ૒.
138) [Ế⃪Ύ134] ‘Report made by the Councell for Trade’ (n 119) fo 2r. ᓢӎᤊᶾᤊΎἿૣఆંΎ⒛Ế
ᶾΎ૮ⵆᷚંΎBogatyreva (n 9) 183 85. ‘Colonel Dimo[c]k’ and associates (ca 1673)὆ΎἎᢚⵊΎ
⒛ẾἮΎ‘᢯ὦ೒ἮΎⷲᾚ...ትЊỂ, ትल὆Ύ↮ᷞἲΎҘӎΎᓢⷆ὾၊ᕮ⤞Ύᓢⷆ׶ἲΎ↮׷ᐉغ؞↮Ύᕶⴲ
ẂⵊΎ᥺ᦏἲΎⵆᷚᵪΎⵆӎ, ὢѱὢΎў྆ᶾᤊΎӖ♙ўᆚὢ૒’: TNA SP 29/338, fos 167r, 167v. 
Suster v Cowell (1668) 2 Keb 430, 84 ER 269, Twisden JંΎᓢⷆᒃẾᶾΎ ᥺ⵆቢΎ‘ୂΎ↮ᷞఊ
૒’ӎΎ⮷Ϯⵆᷮ૒; Samuel Marshall, A Treatise on the Law of Insurance (Boston 1805) 27

139) [Ế⃪Ύ135] Policies of Assurance Act 1662 (13 & 14 Car 2 c 23).
140) [Ế⃪Ύ136] Eg Delbye (n 127); Charles Molloy, De Jure Maritimo et Navali (4th edn, enlarged, 

London 1690) 260 64; Charles Molloy, De Jure Maritimo et Navali (6th edn, London 1707) 
291 95 (ಒ⊫὆ΎቢᨆંΎᾆኩఊΎѱὢ૒); Charles Molloy, De Jure Maritimo et Navali (7th edn, 
London 1722) 292 96.

141) [Ế⃪Ύ137] Justice (n 13) iii, 628, 663 (ẾጦᶾΎὢ⣒ᆛ⒢၊Ύⱊ؞ఆᶶ૒); Charles Molloy, De 
Jure Maritimo et Navali (8th edn, London 1744) 288.

[⃪ᷛ] ࿞୆ΎỖ᪒⪦Ꮺ᪒⤞ᶾΎ᥺ᾚⵆᷮ୆Ύᓢ⦣ᒃΎᒃẾΎ⃿Ύⵆࢆ၊, ՛ṃὢΎӮဖఆ↮ΎᴸἮΎᏪᢚᢚ
ѢἲΎ⒆ᆚⵆᷮ૒. 12ᤦ؞Ύ⺲ᐆᶾΎ␫ᤒఆᶢΎ600ᷚलϲΎ؞ઓⵆᷮં୞, King’s BenchḮΎⵖۆΎ⃿᫚
`ὦΎᓢ⦣ᒃΎᒃẾ὆ΎᷛⵎἲΎⵆᷮ૒. ὢΎᒃẾἮΎ⁢᥻ⵆંΎேᴶΎỖ᪒⪦Ꮺ᪒⤞Ύ⸮ᶾᤊΎᶳጢᅪΎ⒆
ᆚⵆᷮӎ, ᕮேᢞᶾΎӮⵊΎῲ᥻`ΎӮⵎպἲΎϮ›ં୞, צΎӿᒂỲⵊΎӮⵎպΎഺጦᶾΎ‘ᓢ⦣ᒃ὆Ύᷢ
᧎ὢ὾Ύ὾ጪ᧎’ཪӎலΎᕶဦ૒. צ࿚ࢆΎ῾␖ΎKing’s BenchḮΎӮⵎպὢΎ⃿⒗ఆᶢΎளᆫఊΎᒃẾἪ၊
ᤊ὆ΎⴲẂ᤟ὢΎϾ᥺ఖᶾΎഞཪ, 1873लΎKing’s BenchḮΎⵖۆΎHigh Court၊Ύᒿⵗఆᶶӎ, 1880लΎ
High Court὆ΎDivision of common pleasϮΎᶴᶢ↾Ἢ၊᭖ΎḲῲ⽶Ύ᥺ቦⵆᷮ૒. ⷲᾚΎHigh CourtંΎ
࿞୆὆ΎCity of WestminsterᶾΎ᥺ᾚⵊΎRoyal Courts of Justice ⒛ᢚᶾΎὶ૒.
(https://en.wikipedia.org/wiki/Court_of_Common_Pleas_(England) ␦⁞. 2021. 6. 10. ╊⁳ᐗጦ)

142) [Ế⃪Ύ138] Eg correspondence between Hewer and Grove(n 86)ϮΎHewer὆Ύᓢⷆ὾ḮΎᢚὢᶾΎ⃿
ᾚᅪΎ↲⵷ⵆ؞ΎỲⵆᷚΎ⃪ӎᐉἮΎ⮦↮೒(1716लΎ9ỂΎ11Ὢ, 20Ὢ, 1716लΎ10ỂΎ11, 25Ὢ, 1716लΎ
12ỂΎ 27Ὢ, 1717लΎ 1ỂΎ 3Ὢ὾) ␦⁞. The Special Report, from the Committee Appointed to 
Inquire into, and Examine the Several Subscriptions for Fisheries, Insurances, Annuities for 
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ᕲᾯὢΎ࿞୆ᒃẾᶾᤊΎ⒆ᆚఆᶶ૒.143) צ࿞୞ΎỖ᪒⪦Ꮺ᪒⤞ΎᒃẾὢΎ῾␖ΎᓢⷆᕲᾯΎⵢ

ҞᶾΎ⁞׶ΎୂΎ⃿᫚`ὦΎᷛⵎἲΎ὾⒆ⵊΎѱἪ၊Ύᓢὦ૒. ᵌᤊΎᓦΎѱ⒆࿪, 17ᤦ؞ḮΎ18

ᤦ؞ᶾΎỲΎᒃẾ೒ἮΎ᢯ὦ೒὆Ύ᫒ጢḮΎ؞૮ᶾΎᕮἿⵆ؞ΎỲⵆᷚΎᶢඩѺ, צᆚӎΎᶢ੾Ύ

 ல၊Ύᓢ⦣ᒃӪΎ⸃⮷ᒃἲΎᕲᅆⵆӎΎᆺೊં↮ᅪΎᷞ՚ⵆᷮ૒. ᢯ᢚᢚѢᶾΎӮⵆᷚΎᒮ

⸦ᢚ೒ἲΎԾἏ᫊⢒ંΎѱἮΎᕲታΎᩚẢΎὪὢΎᴲશᶶ૒.144) צ࿚ࢆΎצΎ؞ϲΎேᴶΎᒃӮ

ἮΎ᢯ὦ೒ӪΎ᢯὆ⵆᷮӎΎצ೒ἲΎῲጦϮ↋ὦӪΎᐞ᫚ẾἪ၊Ύ␲ẗⵆᷚΎצΎᐗቢἪ၊Ύ०

ဓἲΎⵆᷮ૒.145) [p. 214] צᆚӎΎᒃ᢯ΎᓢⷆҲᵫ὾ϮΎצΎᓢⷆἲΎὦᨆⵊΎϯΎᓢⷆ὾ᅪΎ

᢯૮၊ΎϯϯΎ᥺ᅪΎ ؞ⵆᷮᶢᵪΎ⵶↮ᆺ, ઔᶢலΎ18ᤦ؞Ύ⓶὆Ύⵢ᢯ᓢⷆ᥺ᦏ὆Ύ᫒ጢંΎ

ᓢⷆҲᵫ὆Ύኖ೎Ύᓢⷆ὾ϮΎצΎ⃿Ύ1ὦ὆Ύᓢⷆ὾ᅪΎ᢯૮၊ΎⵊΎ᥺὆ΎҞӪᶾΎ՚᥻ఖἲΎ

ே὆ⵆᷚᵪΎⵊ૒ંΎѱὢᶶ૒.146) ᢯૮`Ἢ၊Ύ୊Ύᇒဓ`ὦΎᓢ⦣ᒃ᢯Ύῶ␖ᶾΎ૮ⵊΎὢΎ

ᢚ`Ἢ၊Ύ⸃᤟ఊΎὲ᫊ᐗ⮦ἮΎ࿞୆὆Ύ᢯ὦ-ᓢⷆ὾೒ᶾѺΎỖ᪒⪦Ꮺ᪒⤞ΎᒃẾὢΎᶪᆶࢆΎ

⃿Ẃⵢ›ં↮ᅪΎᓢ⃮ᷚ૒.

ੲܜ�ࡳۮ�଺ࢧڽ 2.4

18ᤦ؞Ύ⃿ᐆΎὢ⺲Ύᷯ՛὆Ύⵢ᢯ᓢⷆᒃӪΎ᫒ጢᅪΎ⁞ᢚⵆቢ, ᢚ`Ύ⸃᤟὆Ύ᢯૧ⵊΎ᧎

Lives, and All Other Projects Carryed on by Subscription, in and about the Cities of London 
and Westminster, and to Inquire into All Undertakings for Purchasing Joint-Stocks, or Obsolete 
Charters (HC 1720) 43 45லΎ␦⁞. ὢંΎ᢯ὦ೒὆Ύ⒛ẾӪΎצΎ⒖ᕮ↋ўὦΎJohn Barnard(᢯ὦ, 
ᓢⷆ὾ὢ὾Ύ⴪ᓢⷆ὾)ḮΎJohn Bourne(ᓢⷆ⃿Њὦ)὆Ύ↋ўᅪΎẂᵫⵆં୞, ‘ቦ᫒Ύ෾ંΎⵢ᥾’ᶾΎӮ
ⵊΎᕲᾯἲΎ‘᢯ὦ೒ὢΎὪᐆ`Ἢ၊Ύ⃿ᾚ၊ΎⵢҞⵆ؞ᅪΎᇒẞΎẾⵊ૒’ંΎࢢẗὢ૒. 

143) [Ế⃪Ύ 139] Burtwell v Short (ca June 1704) LMA CLA/024/10/051, brief to James Gibson, 
attorney of the Mayor's Court, in a marine insurance matter. 

144) [Ế⃪Ύ140] ᷶ᅪΎ೒ ,ɡ 1660ल૮὆Ύᓢⷆᢚ؞Ύ᫊லḮΎӮဖⵊΎPepys὆Ύ؞ᨎΎ␦⁞. ᢚᴶᶾᤊΎ‘ᑲ⤞
ϮΎᴲશཪΎᨆ↮ΎѷቢᶾΎᑲ⤞ᅪΎᐂᅦΎѱὢᶢᤊΎᤎᐃӪΎᑲ⤞὆ΎϮᵏὢΎ500IᅪΎआ↮Ύᴸં୞ல, ⴪
ᓢⷆ὾ϮΎ [ᓢⷆϮᵏἲ] 2,400I၊ΎⵆᷚΎᓢⷆҲᵫἲΎ⒢Ҟⵆᷮ૒.’ PepysંΎKing’s Bench ᒃẾ὆Ύ
ᾚ⫾ᶾΎ␦ᤋⵆⵊΎ⺲Ύὢ࿵ѺΎ؞။ⵆᷮ૒. ‘ᤎẾ೒὆ΎḖЄΎ⁳ᅆ὆Ύ  ᫎὢΎᴲ઺Ύ↋ᶦἲΎ೑ંΎѱ, 
⫾ᢚϮΎצ೒὆ΎҲᵫ⁞ⵛἲΎὢⵢⵆ↮ΎኩⵆંΎѱ, ⫾ᢚϮΎצ೒὆ΎҲᵫ⁞ⵛἲΎὢⵢⵆ↮Ύኩⵆӎ, 
⫾ᢚḮΎᒮ⸦ᢚϮΎҲᵫ⁞ⵛᶾΎ૮ⵆᷚΎᶪᆶࢆΎሻ⒛ⵆѺΎᆾⵖἪ၊᭖Ύᢚེ೒ἲΎằં؞↮ΎᓢંΎѱὢΎ
ᾚᏦὶᶶ૒’(Diary of Samuel Pepys, 1 December 1663) <www.pepysdiary.com/diary/1663/12/01/> 
accessed 7 June 2020. 

145) [Ế⃪Ύ141] Baker, An Introduction (n 108) 373ἮΎSir Matthew Hale CB/CJ (1660s 1670s), Sir 
John Holt CJ (1690s) and Lord Mansfield CJ (1750s 1780s)὆Ύ᢯ὦ೒ᶾѺΎጦ὆ⵆဒંΎ०ဓἲΎ
ᶦ׷ⵊ૒.

146) [Ế⃪Ύ 142] HewerḮΎGrove (n 86) ᢚὢ὆Ύ⮦↮೒(1716लΎ 12ỂΎ 27Ὢ, 1717लΎ 1ỂΎ 17, 24Ὢ, 
1717लΎ2ỂΎ7Ὢ, 1717लΎ3ỂΎ7Ὢ὾) ␦⁞. ὢંΎᓢⷆ὾೒၊Ύⵆᷚ׶ΎצΎ⃿Ύ1ὦᶾΎ૮ⵊΎᾚ⫾ΎҞ
ӪᶾΎഞᅢંΎѱἪ၊ΎࢎὦⵆѺΎⵆဒંΎ०ဓἲΎᓢ⃮ᷚ૒. The Special Report (n 138) 43, 45லΎ
␦⁞. Park (n 26) xli xliiἮΎLord Mansfield CJ’὆Ύ‘ᒿⵗΎẾ♇(Consolidation Rule)’ἲΎ४ⵊ૒.
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⧢ᅪΎᴺΎᨆΎὶ૒. ᷶ᅪΎ೒ᶢΎᓢⷆҲᵫ὆ΎⵢᤋᶾΎὶ ,ɡ 18ᤦ؞ᶾலΎᷚῲ⽶Ύ᢯ὦ೒၊Ύ

՚᤟ఊΎ⪧ᒲᐞ᫚ẾὢΎὶᶶં୞,147) 1750लᶾΎLord Hardwicke CંΎ૒ἺӪΎЇὢΎᆾⵆ

ᷮ૒

ὢ࿚ⵊΎ⁳ᅆ὆Ύኖ೎ΎҲᵫἮΎ᢯Ӯ᪣ᶾΎ૚ဒὶ૒...ᓢⷆҲᵫᶾΎӮⵊΎ᢯ᢚҲᵫ...ӪΎ

Ӯဖⵆ ,ᷚ ᒃẾἮΎӮҲఊΎ᢯ὦ೒὆ΎӮ᪣ӪΎὢⵢϮΎጢᶵὦ↮ᶾΎӮⵆᷚΎ↋ὦἲΎᫎጦ

ⵊ૒: ṊࢾⵆቢΎצ೒ᶾѺΎ⪧ἎⵊΎ⸃᫋ὢΎὶં୞, ҲᵫᤊϮΎ⇕↮ᆺΎצ೒ΎᢚὢᶾᤊંΎ

ὢⵢⵎΎᨆΎὶӎΎⵢᤋ὆Ύ׊♇ὢΎὶ؞Ύഺጦὢ૒.148)

ΎצᶾΎӮⵆᷚΎ♇׊ΎẞᆚϮΎᓦΎѱӪΎЇὢΎὢΎጢဣᶾΎᓢ⦣ᒃΎᒃẾἮΎⵢᤋ὆Ύࢆ࿚צ

὾⒢὆ΎᤎီϮΎὶ૒ቢΎ᢯ὦ೒὆Ύ׊♇ᓢ૒ΎצѱἲΎᢢ⮢ᓢંΎѱἲΎᤎ⸦ⵆᷮ૒. 1754ल

ᶾΎWilliam MurrayંΎ֮ ẾᶾᤊΎᒮ⸦ᢚ၊ᤊΎᢚᒃ`Ύᤎီ὆Ύ⃿Ẃ᤟ᶾΎӮⵆᷚΎ૒ἺӪΎ

ЇὢΎ⃪ᾓⵆᷮ૒:

᢯ὦ೒ΎᢚὢᶾΎὢΎҲᵫ[ᓢⷆҲᵫ]὆ΎᇒẞΎᕮ ⹃ⵊΎ⸃᫋ὢΎ὿᤟, ᢚẗఆᶶ૒. ὢ

ંΎṦ՛ὦ೒ὢΎᷯ՛ᶾΎϮ…ḖΎѱὢӎ, Lombard-streetᶾΎ὾ᆚᾏᵆ૒. צΎ⁞ⵛ೒ἮΎ

Ḳᒫⵆ↮ΎᴸѺΎ὿᤟ఆᶶ↮ᆺΎ᢯ὦ೒ϲΎӮ⵷ᶾΎ὆ⵆᷚΎ὆ᏦᅪΎᕮᷚᐉᵆӎ, ὢΎ⸃᫋

ὢΎḒઆغࢎ↮Ύὢᶢ…Ύኖ೎ΎᓢⷆҲᵫὢΎLombard-streetᶾᤊΎᆺ೒ᶢ↲Ύ⁞ⵛἲΎẾẗ

ⵊ૒. ഞཪᤊΎὪᐆ`ὦΎẾ♇ᶾΎᐆⵆ ,ᷚ ὢΎҲᵫἲΎᤒታⵆ؞ΎỲⵊΎᤊቢΎ⸃᫋὆Ύ՚

ా↋ўϮΎⶶẗఊ૒; צᆚӎΎⵗ὆ϮΎ὆லⵊΎᐂࢆΎ᢯ὦ೒὆ΎӮ⵷ᶾΎഞཪΎጦᶦὢΎ 

ⵊ`Ἢ၊Ύ෾ંΎ὾ἎၛѺΎⵢᤋఆં୞, ጢᶵᓢ૒Ύᢚᒃ`Ύ⫾૖ὢΎ᢯ὦᒃᶾΎӮⵊΎϮᾓΎ

ЃဓⵊΎ↋ўὢ૒.149)

King’s Bench὆ΎᾓἪ၊ᤊ(1755-88) Lord Mansfield CJંΎᓢⷆጦ ᅪΎ⯚ⵖⵊΎ᢯ᢚ

ᒃ὆Ύጦ ᶾΎӮⵆᷚΎ὾⃪Ύ࿞୆὆Ύ᢯ὦ೒ӪΎⷿဓⵆᷮ૒.150) צ࿚ࢆΎંצΎே೟ⵊΎ ல

၊, ᾚ⫾Ύ⺲Ύᫎ⒛ὢΎᆼἮΎታ⹃ⵊΎᒃ`ΎẾ♇ἲΎ⹃ᆫⵆંΎᢚᒃ`Ύᤎီ὆Ύ⃿᫚ὢΎఆல

147) [Ế⃪Ύ143] Sparrow v Caruthers (1745) 2 Str 1236, 93 ER 1153: Sir William Lee CJḮΎ᢯ὦᐞ᫚
ẾἮΎ‘࿞୆Ἢ၊, צᆚӎΎ`ⵆϮΎ࿞୆ᶾΎᴶῲⵆѺΎᵿᅇⵎΎഺغ↮’὆Ύ὆ᏦϮΎጢᶵὦ↮Ύ⫾૖ⵆᷮ૒.

148) [Ế⃪Ύ144] Baker v Paine (1750) 1 Ves Sen 456, 459; 27 ER 1140, 1141 42.
149) [Ế⃪Ύ145] Fitz-Gerald v Pole (1754) Bro Parl Cas 439, 444; 2 ER 297, 301 (Ѓ⁞ંΎ΅὾ϮΎ
▂ϮⵊΎѱὢ૒).

150) [Ế⃪Ύ146] James Oldham, English Common Law in the Age of Mansfield (UNC Press 2004) 
104, 125.
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။Ύⵆᷮӎ, ᓢⷆᒃ὆ΎέᒃἲΎϮ᥻⹂ⵆંΎ୞Ύᷚ؞ⵆᷮ૒.151) [p. 215]

19ᤦ؞ᶾΎ⪧ᒲᐞ᫚ẾὢΎᢚཪ›૒.152) ChalmersḮΎOwens὆Ύⵢ᢯ᓢⷆᒃᶾΎӮⵊΎ⃪

ᤋᤊΎᤊጦἲΎᓢቢΎ20ᤦ؞ᶾΎ೒ᶢᤊΎᢚᒃ`Ύᤎီ὆Ύ᢯ὦ὆Ύ᫒ጢᶾΎ૮ⵊΎẞỲϮΎᕲታ

ⵢ›ἺἲΎᴺΎᨆΎὶ૒:

ⵢ᢯ᓢⷆᒃἮΎў὆ΎῲᕮΎᓢ⦣ᒃᶾΎ὆⁢ⵊ૒. ትΎЊ὆ΎὪᕮΎᾯ῾ᆺΎᒃဧἪ၊Ύ׊

἖ఊ૒. ӣϲఊΎᤎီϮΎᆼӎ, צΎЊᨆંΎ2,000ЊϮΎआં૒. ⪧ Ύᾯ῾ᶾΎ૮ⵆᷚંΎ

⫾ီϮΎᆼ૒. ே೟ⵆѺΎ⃿ẂⵊΎѱὲὢΎᕲታⵊΎ૒ᅦΎᾯ῾ᶾΎ૮ⵆᷚંΎᤎီϮΎᒲ၊Ύ

ᶴં୞, ὢંΎઆΎᆺ ᪒࿚ẢΎѱἮΎᴲશ૒. ትትΎ⃿ẂⵊΎጦ ᶾΎ૮ⵆᷚંΎᴲ↯லΎ

⫾ီϮΎᶴӎ, צΎഺΎ׊♇ἮΎᪧὦఊΎ᢯Ӯ᪣ᶾΎഞᅦ૒...ὢΎ⃪ᤋᤊ὆Ύኗ`ἮΎాΎϮ↮

ὢ૒. ⒙⇦, ⵢ᢯ᓢⷆᒃ὆Ύ⃪ఊΎẾ♇ἲΎᤒታⵆંΎѱ...צᆚӎΎె⇦, ϮઓⵊΎⵊ, ᆚഗ

⛮ὢ᪒ᅪΎ␦⁞ⵆўࢆΎ⢯ỂⵊΎ᢯ᢚᒃӮὢΎצΎẾ♇ἲΎᤒታⵆંΎ⫾ီ၊᭖ΎצΎ↲ᨎἲΎ

ಥᐉ♖ⵆંΎѱὢ૒.153)

1906लΎⵢ᢯ᓢⷆᒃ(Marine Insurance Act 1906)ὢΎ  ఖἪ၊᭖ΎὢΎᒮ⹂ϮΎୂΎЃ⹂

ఆᶶ૒: ὢΎᒃὢΎᫎᒃἪ၊Ύ◖׷ఆᶢΎỲΎᒃ὆ΎጦᶦὢΎታ⹃ⵊΎҫẞᶾΎᓢ⦣ᒃΎᤎီ೒ἲΎ

ᒮҫⵆغ؞↮Ύⵆᷮ૒.154) 

ЇἮΎ؞ϲΎேᴶΎᓢⷆᕲᾯ὆ΎⵢҞᶾΎὶᶢᤊΎᢚ`Ύ⸃᤟὆Ύ⺲⧢ϮΎታᐟ⽶Ύࢆ⢮ࢊ૒. 

18ᤦ؞ᕮ⤞ΎỖ᪒⪦Ꮺ᪒⤞ΎᒃẾὢΎ⃿Ẃⵢ›૒. ⷲ૮Ύ࿞୆Ύᓢⷆ᫊ᾓᶾᤊΎᕲᾯἲΎ⃿ᾚ

၊ΎⵢҞⵆંΎѱὢΎᷚῲ⽶Ύ⪧⇃`ὢ↮ᆺ, ⷲᾚΎ⃿ᾚὦἮΎ‘ᢞᶳΎ⁳ᢚ὾’ὪΎើᆺΎᴲશཪΎ

ᒃᅎϮᷚᤊΎ⃿ᾚϮΎ῾῾ΎୂΎᒃẾΎ᥺ᦏἲΎ૜ᴲϮંΎҫⶓὢΎὶ૒.155) 1950लᕮ⤞, ૧ᢚ

὾὆Ύே὆ϮΎᶴୂཪலΎ⃿ᾚ⫾ ᶾΎ૮ⵆᷚΎᷯ՛ΎᒃẾᶾΎᒃᅎጦ ᶾΎ὆ⵊΎⵛ᥺ϮΎⶶẗ

ఆᶶ૒.156) צᆚӎΎⷲᾚΎ࿞୆᫊ᾓ὆ΎᓢⷆҲᵫᤊΎᵿ᫋ἮΎὪᐆ`Ἢ၊Ύ‘ᷯ՛὆ΎᒃӪΎ᫒

ጢ’ϮΎ`ẗఊ૒ӎΎ׊ ⵆӎΎὶં୞, ὢંΎ‘᢯ὦ὆Ύ᫒ጢϮΎ⹃᫒ⵊΎᤊቢΎ෾ંΎLombard 

Street, Royal Exchange ෾ંΎ࿞୆὆Ύ૒ᅦΎӡᶾᤊΎ⒢ҞఊΎᓢⷆҲᵫӪΎே೟ⵊΎ⺖ဓἲΎ

ЄӎΎὶ૒’ཪӎΎ׊ ⵖἪ၊᭖Ύ࿞୆὆Ύ᢯ὦ὆Ύ᫒ጢḮ὆ΎᷞҞἲΎЃ⁞ⵆᷮ୆ΎӪўΎᵿ᫋

ӪΎ૒ᅦΎѱὢ૒.157) 

151) [Ế⃪Ύ147] Oldham (n 146) 129 30; Baker, An Introduction (n 108) 373.
152) [Ế⃪Ύ148] Oldham (n 146) 105.
153) [Ế⃪Ύ149] Chalmers and Owen (n 54) vi.
154) [Ế Ύ⃪150] Marine Insurance Act 1906  91⁞Ύ 2ⵛ; Hall v Hayman [1912] 2 KB 5, 12 (Bray J). 
155) [Ế⃪Ύ151] Arbitration Law, para 1.3 (issue 84, March 2020). 
156) [Ế⃪Ύ152] ibid paras 21.1 21.6.
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Sir John BakerϮΎᶦ׷ⵆᷮ୆Ύѱ⒆࿪, ᢯ὦΎጦ ᅪΎέᒃ⹂ⵊΎѱἮΎ᢯ὦӣே⒢὆Ύ⹃

᫒᤟ᶾΎ૮ⵊΎẂ՚ᅪΎ▗ ⵆᷮἪࢆ, ‘⹃᫒᤟ᶾΎ૮ⵊΎ૮ϮᅪΎ♆࿚ᵪΎ⵶૒’: ‘ᢶ၊ẢΎ᢯

ᢚᒃ὆Ύ᫒⒢ ,ં ⪧ ⵊΎ᫊૮὆Ύ᢯ὦ὆ΎὢⵢϮΎᒃ`ΎẾ♇Ἢ၊ΎέᒃఆቢΎୂΎὢ᢯Ύᒮҫ

ఎΎᨆΎᶴ૒ંΎѱὢ૒’.158) ᢯ὦᓢⷆ὾ંΎҲᵫἲΎᨆ ⵖἪ၊᭖Ύᷚῲ⽶Ύ૮ᕮᕲ὆Ύᷯ՛Ύ

ᓢⷆᒃ׊♇Ἢ၊ᕮ⤞ΎᒅᶢࢎΎᨆΎὶᶶ૒. ࿞୆Ύᓢⷆ὾೒ὢΎᓢⷆҲᵫᤊᶾΎᕮ။ἲΎୂⵆ

 .ᓦᵿ᫋ᶾΎᒲ૒ᅦΎᒮҫἲΎϮⵆ↮Ύᴸᵆ૒.159) [p؞ΎצΎ↮غΎ⺲ᐆ؞20ᤦ ,ࢆΎⵆᷮἪં؞

ᓦẾ♇ἲΎ1906लᒃἪ၊Ύ  ⵖᶾΎഞཪΎᴲᆶ؞ᆚӎΎ᫒ጢᶾᤊΎⵢ᢯ᓢⷆҲᵫ὆Ύצ [216

லΎצΎẾ♇೒ἲΎᒮҫⵆ؞ϮΎᶢဒỎἲΎѱὢ૒.160) ഞཪᤊΎў὆Ύ2ᤦ؞ΎேᴶΎ࿞୆὆Ύᓢ

ⷆҲᵫᒃ὆Ύ؞ᓦ׊♇೒ἮΎ᢯ὦ὆Ύ᫒ጢ὆Ύ׊♇ὢཪ؞ᓢ૒Ύᒃ`ὦΎ׊♇ὢᶶ૒:161) Ҟ

Ӫ`Ἢ၊Ύᢚ`Ύ⸃᤟Ύᓢ૒ંΎӣ`Ύ⸃᤟ᶾΎഞᅢંΎѱὢ૒.

ଠࠃ�ࡳˣࠪ�ˆࢀଏ�ɿࡳ�߯ؗࢀ .3

 ,Ύ᫒ጢ὆ΎӮҲ὆ΎᷛᢚḮצΎὢΎᾓᶾᤊંΎⵊ⮦Ἢ၊Ύ࿞୆὆Ύ᢯ὦᓢⷆ὾ḮΎ↮غ׶↮

૒ᅦΎⵊ⮦Ἢ၊Ύᷯ՛ΎᒃᅎϮ, ᒃẾӪΎצΎᒃἲΎ⃪၊Ύᢢ⮢ᓢᵆ૒. ᴲ↯ΎὢΎ␳὆Ύⵣ᫚⃪

 ḮΎӮဖὢΎὶંΎ૒ᅦΎాΎጦ ંΎ᢯૮`Ἢ၊Ύ୊Ύ४ⵆᷮ૒: έᒃᶾΎ὆ⵊΎЊέӪΎṦ

՛὆Ύ᫒ጢḮΎᴲὢംᶢ὆Ύᷯⶓ. ὢⵆᶾᤊΎὢΎాΎϮ↮ᶾΎӮⵆᷚΎ᢯၎ⵊ૒.

ؗࢀ 3.1 (162ࢀଏ�ɿࡳ߯�

157) [Ế⃪Ύ153] Marine Insurance Act 1906 Act, sch 1 (Lloyd’s SG policy form). ‘as much force 
and effect’ཪંΎጦᶦ὆Ύ὆ᏦḮΎӮဖⵆ ,ᷚ ὢંΎᓢⷆҲᵫᶾΎᶢඒΎ↮ᷛ὆Ύ᢯ὦ὆Ύ᫒ጢḮΎ׊♇(ᶢ
ඒΎல᫊὆Ύ᢯ὦᒃ)ὢΎ`ẗఆં↮ᅪΎታ᫊ⵆંΎѱὢཪӎΎ⃪ᾓఆᶶ૒. Leonard, ‘London 1426
1601’ (n 8) 154 60; Holdsworth, ‘The Early History of the Contract of Insurance’ (n 9) 98.

158) [Ế⃪Ύ154] 4 Baker, An Introduction (n 108) 373.
159) [Ế⃪Ύ155] 5 N Geoffrey Hudson, Tim Madge and Keith Sturges, Marine Insurance Clauses 

(5th edn, Informa Law from Routledge 2012) 1 2; FD Rose, ‘Restating Insurance Contract 
Law: Centennial Reflections on Landmark Reform’ [2006] LMCLQ 458, 460 61, 464, 478 79.

160) [Ế⃪Ύ156] Rose (n 155) 471 72, 477 78: ‘૧ᢚ὾ϮΎצ೒Ύ὾ᫎ὆ΎҲᵫ⁞ⵛἲΎᆺೊંΎѱἲΎὪ
ᐆ`Ἢ၊ΎⶶẗⵆંΎᒃဧὢΎὶ૒ંΎѱἮΎ⁹ἮΎὪὢ૒: צ࿚ࢆΎὢંΎצѱὢΎ᤟ӣ`Ἢ၊Ύ⵷ᢚఆᶶ
 .’ᆚӎΎ᫊ᾓὢΎ↶ᤊᅪΎἎ↮ⵎΎᨆΎὶં↮ᅪΎ⫾૖ⵆંΎᒃẾ὆ΎպⵊᶾΎ὆ⵆᷚΎ ⵊఊ૒צ ,↮ં
Lord Mance, ‘The 1906 Act, Common Law and Contract Clauses All in Harmony?’ [2011] 
LMCLQ 346, 347ંΎ1906लᒃὢΎ‘ᓢⷆᒃ὆ΎὪᕮΎᷯᷛἲΎ⹂ᤋ⹂ⵆં؞Ύⵆᷮ↮ᆺ, ᓢⷆᒃἲΎҞ 
⹂(㽜㧒㓸)ⵆᷮ૒’ӎΎ⮷Ϯⵊ૒. 

161) [Ế⃪Ύ157] Mance (n 156) 358ંΎⷲᾚΎ࿞୆ΎᓢⷆӪΎᒃᅎ᫊ᾓἮΎ‘ᨇဖఊΎᒃ`Ύ⁞ᶦӪΎὢⵢ...צ
ᆚӎΎҲᵫᤊΎ὿᤟὆Ύᾓ᥺’ཪӎΎⵊ૒.

162) [Ế⃪Ύ158] ὢΎᒃΎὢῲ὆ΎᒃဧᶾΎӮⵆᷚંΎRose (n 155) 459 61; Leonard, ‘London Marine 
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ᶢඒΎ᫊ᾓᶾΎέᒃἪ၊ΎЊέⵆંΎѱἮΎᓢ⦣Ύᢚ`Ύ⸃᤟Ἢ၊ᕮ⤞὆Ύ⢶⴪ཪંΎ⬖࿚૒

ὲἲΎᓢ⃮ᷚ૒. צ࿚ࢆΎ࿞୆Ύⵢ᢯ᓢⷆ᫊ᾓᶾΎ૮ⵊΎ16ᤦ؞Ύ⺲ᐆΎỲẾ⹺὆ΎЊέ, 1601

लӪΎ1662लΎ὆⹺὆Ύ⓶؞ΎЊέἮΎḖѢⵆᷮӎ, ૧᫊Ύ⁢ᾚⵆંΎ᢯ὦ὆Ύ᫒ጢᶾΎᏪϾⵆ

ᷮӎΎὢᅪΎ↮ẾⵆᷮἪ቞, ὢᶾΎ᫒↶`ὦΎᒮҫἲΎϮⵆ↮Ύᴸᵆ૒.163) 16ᤦ؞὆ΎỲẾ⹺

ંΎ↯῿`Ἢ၊ΎᓢⷆҲᵫᶾΎӮⵊΎᒃἲΎ  ⵆ؞ᓢ૒, ᫊ᾓӪΎ࿞୆Ύ᫊὆Ế೒ᶾѺΎᵃဓ

ἲΎ⵷ᢚⵆᷚΎ࿞୆὆ΎᓢⷆӮ᪣ἲΎ↿`ⵆӎΎ؞ᨎⵆல။Ύⵆᷮ૒: צΎҞӪ၊ΎBook of 

OrdersϮΎᴲᆶΎỲẾ⹺ᶾΎ὆ⵆᷚΎᪧὦఆᶶἲΎѱὢӎ,164) 16ᤦ؞ϮΎ᫊὿ఎΎጢဣغ↮Ύ᥺

ᦏῶ␖ᶾᤊΎ␦⁞ఆᶶ૒.165)

17ᤦ؞Ύ⺲ᐆΎὢ⺲, έᒃἮΎ⁮ΎୂΎ὾ Ἢ၊Ύ᢯ᢚᓢⷆΎᷯᷛ`♇׊Ύᷚῲ⽶Ύࢆ࿚צ ⃪,

ᶾΎЊέⵆᷮ૒. צΎ⁞♆೒Ύ⃿ΎὪᕮંΎᓢⷆ᫊ᾓἲΎ↯῿`Ἢ၊Ύ૮᢯Ἢ၊Ύⵆᷮ↮ᆺΎᓢ

ⷆҲᵫ૧ᢚ὾ᶾѺΎᷯⶓἲΎᏦ♆↮Ύᴸᵆ૒. ᷶ᅪΎ೒ ,ɡ ὪᕮΎᒃဧἮΎᓢⷆҲᵫ὾ϮΎӎ὆

`Ἢ၊ΎᤎᐃὢࢆΎ`ⵆᶾΎӮⵆᷚΎ⓶ӪᓢⷆҲᵫἲΎ⒢ҞⵊΎ⺲Ύӎ὆၊Ύ ఆѺΎⵆўࢊ⁞‘

ΎỲ؞Ύᒂ₲ᅪΎᶣ ⵆ`؞⢮Ύ૒ᅦΎᐗᒃἪ၊Ύቦ᫒᫊⢒ંΎ૖ᨊⵊΎᢚ؞Ύࢆᕶ⣊ẞў ’,ࢆ

ⵢΎ ⃿ᒂ₲ᅪΎ ⵆᷮ૒.166) [p. 217] ὢḮΎ ׊ ἎᢚⵆѺ, ׶↮ఆўࢆΎ ⁞ᤦϮΎ ⹺⴪ఊ

(un-dutied) ጪѢ೒,167) ᷯ՛὆Ύ`Ύ෾ંΎצ೒὆ΎጢᷛἲΎỲⵊΎᓢⷆ,168) ጢᷛ὆Ύҫᾯ὾

ᅪΎỲⵊΎᓢⷆ169)὆Ύ׶↮ϮΎⵢ᢯ᓢⷆҲᵫ὆Ύ⸃᫋ӪΎ⁞ⵛ, ⵢᤋΎ෾ંΎ⺖ӪᶾΎὪᐆ`Ἢ

၊ΎᷯⶓἲΎᏦ♆↮Ύᴸᵆ૒. ᓢⷆҲᵫ὆Ύᵿல, லᢞᶾΎӮⵊΎᒃӪΎЇὢΎᓢⷆ὾೒ὢΎᓢⷆ

Ҳᵫ᢯Ύ὆ጢ၊ᕮ⤞Ύᕮ`ῶⵊΎᐗᒃἪ၊ΎᒅᶢࢆѺΎⵆંΎѱἪ၊Ύὦ᫋ఆᶶ୆ΎᒃἲΎЊ 

ⵆ؞ΎỲⵊΎᒃဧலΎᆶ␚Ϯ↮ᷮ૒.170) 

Insurance’ (n 155) 459 61; Leonard, ‘London Marine Insurance’ (n 8) 171 84, 204.
163) [Ế⃪Ύ159] See section 2.3 (Resolving Marine-Insurance Disputes).
164) [Ế⃪Ύ160] n 59ӪΎn 114ᶾΎ؞ᾚఊΎጦⶺ೒Ύ␦⁞. 
165) [Ế⃪Ύ161] Ibbetson (n 7) 304 05; Van Niekerk, ‘Marine Insurance in Antwerp and London’ (n 

9) 158 fn 57.
166) [Ế⃪Ύ162] Merchant Ships Act 1664 (16 Car 2 c 6), s 11; Piracy Act 1670 (22 & 23 Car 2 c 

11), s 12; Witnesses on Trial for Treason, etc Act 1702 (2 Ann stat 2 c 9), s 4; Stranded 
Ships Act 1717 (4 Geo 1 c 12), s 3; Continuance of Acts, etc, Act 1724 (11 Geo 1 c 29), ss 
6-7.

167) [Ế⃪Ύ163] Taxation Act 1692 (4 & 5 W & M c 15); Lustrings Act 1696 (8 & 9 W 3 c 36); 
Wool Act 1738 (12 Geo 2 c 21), ss 29 33.

168) [Ế⃪Ύ164] Assurance on French Ships Act 1747 (21 Geo 2 c 4), ὢᶾΎӮⵆᷚંΎThe Debates 
and Proceedings of the British House of Commons, from 1746, to 1749 (J Almon and S Bladon 
1770) 117 45; Enemies Act 1793 (33 Geo 3 c 27). Trading with the Enemy Act 1939 s.1 ␦⁞. 

169) [Ế⃪Ύ165] Insurances on Foreign Ships Act 1751 (25 Geo 2 c 26).
170) [Ế⃪Ύ166] Eg, Bankrupts Act 1745 (19 Geo 2 c 32)ંΎEx p Caswell (1728) 2 P Wms 497, 24 

ER 833ᶾᤊΎ ؞ఊΎጦ ᅪΎ૒ლ૒; Policies of Marine Assurance Act 1868; Third Parties 
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ӣ`Ύ෾ંΎ՛Ϯ`ΎὢὣᶾΎ؞ⵊΎ૒ᅦΎ⸃⣊὆Ύέᒃ`ΎЊέἮΎᢚ⹺ ,` ҫ  ,` ↮ ⵇ

`Ύኗ`ἲΎ૚᤟ⵆ؞ΎỲⵊΎѱὢᶶӎ, ᢚ`Ἢ၊Ύ⸃᤟ఊΎ᫒ጢᶾΎୂΎ↯῿`Ἢ၊ΎᷯⶓἲΎ

Ꮶⓒ૒. ὢ࿞Ύέᒃ὆Ύ૮᢯Ύ⃿ΎⵆંࢆΎலᐃ᤟ΎᓢⷆҲᵫ(wagering policies)ᷮ૒. ᷶ᅪΎ

೒ᶢΎ࿞୆Ύ᫊ᾓἮΎ1692लΎ⯚ỲΎ೟ΎⳲཿ᪒ḮΎῲᾯ὆ΎҞӪᶾΎ૮ⵊΎலᐃ᤟ΎᓢⷆҲᵫἮΎ

ᷯ՛ӪΎצΎேᇧ՛ӪΎ‘ὢΎல᫊὆ΎᤎⵊΎ ᕮ’ᶾΎ‘ᇒẞΎⵢϮΎఊ૒’ӎΎᤎᶦⵆᷮ૒.171) ὢ

ᶾΎഞཪΎંצΎ૒ἺӪΎЇὢΎታဧⵆᷮ૒.

ᓢⷆ⃿ЊὦὢࢆΎᢚጢẾΎ؞⢮ΎExchange, ෾ંΎὢΎல᫊ᶾΎὶંΎᢚེ೒ἮΎὢ࿚ⵊΎ

லᐃὢࢆΎᓢⷆҲᵫἲΎⵆᷚᤊંΎᴶΎఆӎ, ᆺᵫΎⵊ૒ቢΎᒃᶾΎഞᅦΎϮᾓΎЃဓⵊΎ⒆ᑺ

ἲΎᐉѺΎఎΎѱὢ૒.172)

18ᤦ؞Ύ⃿ᐆᶾΎ὆⹺ંΎலᐃ᤟ΎᓢⷆҲᵫἲΎ׶↮ⵆᷮં୞Ύலᐃ᤟ΎᓢⷆҲᵫἮΎ⪧⽶Ύ

ᢚ؞ḮΎ ᕶᒃ`ὦΎ ጢᷛἲΎ ⁞ᾓⵆંΎ ѱἪ၊Ύ ఆᶶ૒. 1745लΎ׷◖ ⵢ᢯ᓢⷆᒃ(Marine 

Insurance Act 1745)ἮΎ↯῿`Ἢ၊Ύ⪧ ΎᓢⷆҲᵫ὆Ύ᫒ጢᶾΎ૮ⵆ ,ᷚ ᤎᐃӪΎ`ⵆᶾΎ

૮ⵊΎ‘⴪ᓢⷆὢὣὢΎὶўࢆΎ෾ંΎ⴪ᓢⷆὢὣΎᶴὢ(interest or without interest)’ ‘ᓢⷆ

↋պΎṦᶾΎ૒ᅦΎ⴪ᓢⷆὢὣᶾΎ૮ⵊΎ↋ўΎᶴὢ,’ ‘ѺὲὢࢆΎலᐃᶾΎ὆ⵆ ,ᷚ’ ‘ᓢⷆ὾ᶾΎ

૮ⵊΎ՚⁞὆ΎὢὣΎᶴὢ(without benefit of salvage to the assurer)’ཪӎΎ᳞ᷚΎὶંΎᓢ

ⷆҲᵫἲΎ׶↮ⵆӎ, צ࿚ⵊΎᓢⷆҲᵫἮΎጢ⺖ཪӎΎᤎᶦⵆᷮ૒.173) ૒ᆺΎலᐃ᤟ΎᓢⷆҲ

ᵫἲΎⶶẗⵆંΎỲⷆὢΎ՛ὣ, ᷶ᅪΎ೒ቢΎᷯ՛὆Ύᢚࢆ⯚ᤎΎ෾ંΎ᪒⮆ὦΎ෾ંΎ⯚ᅢ⨚϶Ύ

ጪⱶᶾΎ૮ⵊΎ᢯⸦ҫᢷ`Ύጢ (ᷛinterloping trade)ᶾΎ὆ⵆᷚΎ ૧⹂ఎΎᨆΎὶἲΎഺંΎ᷶

Ṧᷮ૒.174) [p. 218] ᾚᓢⷆἮΎலᢞΎ෾ંΎᢚᇋⵊΎᓢⷆ὾὆ΎᓢⷆҲᵫἲΎὦᨆⵆ؞ΎỲⵊΎ

ҫẞᅪΎ ṦⵆӎΎ׶↮ఆᶶ૒.175) ேὦலጢᷛᶾΎᢚẗఆંΎᤎᐃӪΎӮဖⵆᷚΎᤎᐃ΅૧ᕮΎ

૮▊ὢΎὢზᶢ↲Ύҫẞ, ␲ጢ὾ંΎצΎᓢⷆኗ`ጪ὆ΎϮᵏᶾᤊΎ␲ጢᵏἲΎӣ ⵊΎࢆሦ↮Ύ

(Rights against Insurers) Acts 1930, 2010ἮΎலᢞ␲ጢ὾὆Ύᓢⷆ὾ᶾΎ૮ⵊΎ↯῿⒛՚պἲΎ␫ᤒⵊ૒. 
171) [Ế⃪Ύ167] City of London broadside, ‘Fleet Mayor. Jovis primo die Decembr’, 1692 This 

court this Day taking Notice, That divers Tradesmen and Others have taken upon them an Evil 
Practice upon the Publick Exchange’ ([London] 1692), Guildhall Library.

172) [Ế⃪Ύ168] ibid.
173) [Ế⃪Ύ169] 19 Geo 2 c 37. 1692लᶾΎChancery ᒃẾἮΎ⴪ᓢⷆ὾ϮΎ⴪ᓢⷆὢὣὢΎᶴંΎҫẞΎỲ
ḮΎЇἮΎᓢⷆҲᵫἮΎጢ⺖ཪӎΎ⫾᫊ⵆᷮ૒: Goddart v Garrett (1692) 2 Vern 269, 23 ER 774. 
LצΎ⺲, ‘⴪ᓢⷆὢὣὢΎὶўࢆΎ෾ંΎ⴪ᓢⷆὢὣΎᶴ ’ં ᓢⷆҲᵫὢΎⶶẗఆᶶ૒(1745 Act ὢῲ): 
Depaba v Ludlow (1720) 1 Com 360, 92 ER 1112; The Sadlers Company v Badcock (1743) 2 
Atk 554, 556; 26 ER 733, 734.

174) [Ế⃪Ύ170] See Park (n 26) 313 15.
175) [Ế⃪Ύ171] ibid 317ἮΎᾚᓢⷆἲΎ⦣ⵊΎ‘⹃ᷞⵆӎΎ↮૮ⵊ’ ᢚ؞὆Ύ؞⹺ᅪΎᶦ׷ⵊ૒. 
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ϮᵏᆺἲΎᕮᓢⵎΎᨆΎὶᶶ૒. 1745लᒃἮΎ⮾↮ఆᶶἪࢆ, லᐃ᤟ΎᓢⷆҲᵫᶾΎ૮ⵊΎὪᐆ

`ὦΎ׊↮׶ ὢΎ૒᫊ΎέᒃఆᶶӎΎᷚῲ⽶Ύ⺖ဓὢΎὶ૒.176)

὆⹺ંΎ‘ᐟ↮’(in blank) ᓢⷆҲᵫ὆Ύ᫒ጢᅪΎ׊ ⵆ؞ΎỲⵊΎትትΎҫẞᶾலΎЊέⵆᷮ

ં୞, ὢંΎ৲՚὆ΎὢὣἲΎỲⵢᤊΎᓢⷆҲᵫἲΎ⒢Ҟⵆં↮, ৲ϮΎצΎᓢⷆҲᵫἲΎ⒢Ҟ

ⵆં↮ΎὢᅲὢΎታ᫊ఆ↮ΎᴸἮΎᓢⷆҲᵫἲΎᆾⵊ૒.177) ὢΎ᫒ጢંΎᓢⷆҲᵫ὾೒ὢΎ⁞

ᤦᅪΎ⹺⴪ⵆ؞ΎỲⵊΎѱἲΎ⯚ⵖⵆ ,ᷚ ‘ ↯ⵆ↮ΎኩⵊΎў ’྆ᅪΎᨖં؞Ύᨆ૖ὢΎఊ૒ӎΎ

ᣋϯఆᶶ૒.178) ഞཪᤊΎ1788लΎⵢ᢯ᓢⷆᒃ(Marine Insurance Act 1788)ἮΎⵢ᢯ᓢⷆ↋

պᶾᤊΎ՚⒢`Ἢ၊Ύታ᫊ఆᶢᵪΎⵎΎ⪧ Ẃ᥺೒ἲΎẂ՚ⵆᷮӎ, צᶾંΎᕮᓢఊΎ`ⵆᶾΎ

ὢⵢӮҲᅪΎЄંΎᢚེΎ෾ંΎצΎᓢⷆҲᵫἲΎ⒢ҞⵊΎᢚ ,ེ ૮ᆚὦᶾѺΎצΎᓢⷆҲᵫἲΎ

⒢ҞⵆཪӎΎᆾⵊΎᢚེ὆ΎὢᅲὢΎ⯚ⵖఆᶶ૒.179) 1788लᒃἲΎ↮⢒↮ΎᴸἪቢΎᓢⷆҲᵫ

ὢΎጢ⺖ᷮ૒.180)

ΎỲⵢ181) ὆⹺ંΎⵢ᢯ᓢⷆҲ؞Ύᴸᴲᤊ, ὦ↮ᤦ὆Ύ⇃ᨆᅪΎᓢᾓⵆ↮ࢆ↮Ύ⺲ΎᶪᆶΎצ

ᵫὢΎᢚẗⵢᵪΎⵎΎᵿ᫋ἲΎ ⵢ⃪ᶶ૒. 1796लΎὦ↮ᤦᒃ(Stamp Act 1796)ἮΎⵢ᢯ᓢⷆ

ҲᵫὢΎ‘ϯὦఆўࢆΎὦᦲఆўࢆΎ؞ᾚఊ’ ኖ೎ΎϮ ,⃫ ኖ⁞ᵿ⴪↮, ᵿ⴪↮Ύ෾ંΎ⁳ὢΎ1

ᾓ૧Ύὦ↮ᤦᅪΎᕮӪⵆᷮ૒.182) 1788लᒃἲΎ؞⓶၊ΎⵆᷚΎ1795लᒃἮΎᓢⷆҲᵫὢΎᓢⷆ

Ⴚ, ⴪ᓢⷆὢὣ, ᓢⷆҲᵫ὾ḮΎᓢⷆ὾, ᓢⷆϮᵏ὆Ύ᢯ᤦᅪΎታ᫊ⵎΎѱἲΎẂ՚ⵆᷮӎ, 

ఆ↮׶ϲὢΎ12ЊỂἲΎ⓶ӪⵆંΎᓢⷆҲᵫலΎ؞ .ⵆᷮ૒ ׊࿵↮ΎᴸἪቢΎጢ⺖ཪӎΎצ

ᶶӎ, ὦ↮ϮΎᕮ␗ఆ↮ΎᴸἮΎኖ⁞ᵿ⴪↮, ᵿ⴪↮Ύ෾ંΎ⁳ὢᶾΎ؞ᾚఊΎѱὢΎᴲશཪቢΎ

ᒃẾᶾΎᓢⷆҲᵫᶾΎ؞ⵊΎ⒛՚ᅪΎⵆંΎѱὢΎⶶẗఆ↮Ύᴸᵆ૒. 1795लᒃἮΎὦ↮ỲẾὢΎ

࿞୆὆Ύ⮦ᆚⵊΎᾓ᥺ᶾᤊΎᏦᆚΎὦ↮ϮΎᕮ␗ఊΎᓢⷆҲᵫᤊΎᵿ᫋ἲΎ ӣⵆல။Ύ׊ ⵆ

ᷮ૒. ὢ࿵ѺΎᏦᆚΎὦ↮ϮΎᕮ␗ఊΎҲᵫᤊΎᵿ᫋ἮΎ5Њ὆Ύⱊ⃮`ὦΎጦᶦἪ၊ΎᏦᆚΎὦ

176) [Ế⃪Ύ172] Marine Insurance Act 1906 Act  4⁞, Marine Insurance (Gambling Policies) Act 
1909லΎ␦⁞(ⵢ᢯ỲⷆἪ၊ΎὦⵊΎ᥾ⵢᅪΎᕮᓢⵆંΎѱἲΎ⸃ᢚ⒆ᑺⵊ૒). ␦ӎ၊ΎGambling Act 
2005ંΎGaming Act 1845 (8 & 9 Vict c 109)  18⁞(ኖ೎Ύ⁳ᅆ὆ΎலᐃҲᵫἲΎጢ⺖ཪӎΎ׊ 
ⵆᷮ૒)ἲΎ⮾↮ⵆᷮ૒: Gilman and others (n 89) paras 11.10 11.13. 

177) [Ế⃪Ύ173] Park (n 26) 17; Arnould, Marine Insurance vol 1 (n 47) 23; Thomson (n 22) 319
20.

178) [Ế⃪Ύ174] Marshall (n 134) 213.
179) [Ế⃪Ύ175] 28 Geo 3 c 56: ὢંΎጦ ϮΎᆼᵆ୆ΎInsurances on Ships, etc, Act 1785 (25 Geo 3 

c 44)ᅪΎ⮾↮ⵆӎΎ૮⒢ⵆᷮ૒.
180) [Ế⃪Ύ176] 1906 Act,  23⁞Ύ 1ⵛ.
181) [Ế⃪Ύ177] ὢંΎ70लΎῲᶾலΎጦ ϮΎఆᶶં୞, ૧᫊ΎAdulteration of Tea and Coffee Act 1724 

(11 Geo 1 c 30),  44⁞ંΎᵫ᥻ᶢἺ὆Ύ⸃᫋Ἢ၊Ύⵢ᢯ᓢⷆҲᵫἲΎ⒢ҞⵆંΎѱἲΎ׶↮ⵆӎΎ⸃ᢚ
⒆ᑺⵆᷮ૒. 

182) [Ế⃪Ύ178] 35 Geo 3 c 63.
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ᦲఆᶶӎ, צΎᒃᶾΎᒲⱊ(schedule)၊Ύ⒖ᕮఆᶢΎὶᶶ૒; ‘S’ (ship) ‘G’ (goods)ંΎSG’ 

(ships & goods) ᵿ᫋ἮΎЊὦὦΎᓢⷆ὾, ⱊ⃮ᵿ᫋ἮΎ London Assurance and Royal 

Exchange Assurance CorporationsᅪΎỲⵊΎѱὢᶶ૒. Њὦᓢⷆ὾ᅪΎỲⵊΎᤦΎϮ↮Ύᵿ᫋

ἮΎᢚ᫒Ύ1779लᶾΎ‘ᢶ၊Ả’ Lloyd’s὆Ύᓢⷆ὾೒ᶾΎ὆ⵆᷚΎ὿᤟ఊΎⱊ⃮Ҳᵫᤊ὆Ύጦᶦ

ᶾΎ૮ἿⵆંΎѱὢᶶ૒.183) ỲΎᵿ᫋ἲΎὢẗⵆંΎѱὢΎЃ ఆ↮ંΎᴸᵆ૒; Ҳᵫᵿ᫋ἲΎ

1795लᒃᶾΎ⒖ᕮⵖἪ၊᭖, [p. 219] צᆚӎΎὢᅪΎᏦᆚΎὦᦲⵆᷚΎᐞ⯚ⵖἪ၊᭖ΎӮҲ૧

՛ἮΎ૖↮Ύᢶ၊ẢΎᒃὢΎᕮӪⵊΎὦ↮ࢗᕮ὆ጢ὆Ύὢ⵷ӪΎỲΎᒃ὆Ύ૒ᅦΎ׊ ἲΎ⃮ᨆⵆ

ંΎѱἲΎҗဒⵆӎΎ⓷↲ⵆဒ୆ΎѱἪ၊Ύᓢὦ૒. צ࿪ᶾலΎ1795लᒃἮΎLloyd’s὆Ύⱊ⃮Ҳ

ᵫᤊ὆Ύ‘ᢚẗἲΎ὾ᆚᾏѺΎⵊΎὦ⠾ᒎὢ⤞Ύᷛⵎ’ἲΎⵆᷮ૒.184)

18ᤦ؞ΎᆾᶾΎὢᅢ࿚Ύ०᷶ጢᷛἲΎ῾↲`Ἢ၊Ύ ⵊⵆંΎᒃὢΎᓢⷆҲᵫ὆Ύᢚ`Ύ⸃᤟

ᶾலΎᷯⶓἲΎᏦⓒ૒. ⒆ἺΎ20लΎேᴶΎ὆⹺ંΎ०᷶ᅪΎ᫒ἮΎᐞϮΎᕮᓢఎΎᨆΎὶંΎỲⷆ

὆ΎᒂỲᅪΎ ⵊⵆ؞ΎỲⵊΎҫẞᶾᆺΎЊέⵆᷮ૒. ⵢ᢯ỲⷆἪ၊ΎὦⵊΎ‘ቦ᫒Ύ෾ંΎ᥾ⵢ

(Loss or damage)’, ⵢ ,` ⯛ே, ՛ṃ὆Ύ`೒ᶾΎ὆ⵊΎᶣᅆ, ᤎᾓΎ෾ંΎᤎẾ὆Ύᤎ⃪ᶾΎ

૮ⵊΎᕶᒃ⵷Ỳ(barratry), ෾ંΎ⹂ᾚϮΎὢΎ᫊؞ᶾΎᕮᓢⵎΎᨆΎὶંΎỲⷆὢᶶ૒. ‘὾ᷞᢚΎ

෾ંΎⵇ૮’၊ΎὦⵊΎ०᷶὆Ύᢚᇋ, ⨚ⵆ(jettison)ࢆΎ‘ᤎᐃΎᐄἪ၊ΎᑲᆚંΎ؞⢮Ύ⵷Ỳ’ᶾΎ

὆ⵊΎ‘ቦ᫒’, ‘०᷶ᤎ὆Ύᤎᾓ, צΎᤎᐃᶾΎ᥻ⵊΎᢚ Ύ؞⢮Ύᢚེ೒ὢΎ०᷶ᅪΎ⹃ᓢⵆ؞ ེ,

ỲⵊΎኗ`Ἢ၊ΎⵊΎ⵷ỲᶾΎ૮ⵊΎᴲⳲᆚ♢὆Ύṃ, ṃ὾, ՛ᏪΎ෾ંΎў⃪὾ϮΎᕮӪⵊΎ 

ⵊὢࢆΎ՚׶’Ἢ၊ΎὦⵊΎ‘ቦ᫒ὢࢆΎ᥾ⵢ’ંΎᕮᓢⵎΎᨆΎᶴંΎỲⷆὢᶶ૒.185) ०᷶ᤎᶾΎ

૮ⵊΎῶ૮`Ύᕮᓢ׶↮ંΎ1807लᶾΎὢᅢ࿚ᤊᵪΎலέఆᶶ૒.186)

1906लΎⵢ᢯ᓢⷆᒃἮΎᢚ`Ύ⸃᤟ᶾᤊΎୂẟΎሮᶢ↲ΎѱἲΎᓢ⃪ᷚં୞, ὢંΎὢῲᶾΎ

ὶᶶ୆Ύѱᓢ૒Ύ⻖ᴚΎୂΎӿᒂỲⵊΎ׊ኖ၊Ύὢზᶢ›૒. ᓢ⦣ᒃΎẾ♇ӪΎ⫾ီᅪΎὪᐆ`

Ἢ၊ΎέᒃⵊΎѱἪ၊ᤊΎ1906लᒃἮΎ100लΎேᴶ὆Ύ᢯ὦ὆Ύ׊♇ӪΎ᫒ጢᅪΎέᒃⵊΎӪ 

὆Ύ ῾ὢᶶ૒. ὢΎᒃἮΎ‘ӮဖఊΎᒃἲΎ↲⹂ⵆંΎᓢ⦣ᒃἪ၊ᕮ⤞Ύᕲᆚⵆᷮӎ...צ࿵ѺΎ

183) [Ế⃪Ύ179] Leonard, ‘London Marine Insurance’ (n 8) 202 04.
184) [Ế⃪Ύ180] ibid 204. צΎ⺲Ύ1795 ActᶾΎӮⵆ :ᷚ Customs and Inland Revenue Act 1867 (30 & 

31 Vict c 23) (ὢΎ᫊ᷛΎLloyd’s SG formἲΎ⒖ᕮⵆᷮ૒); Stamp Act 1891 (1867 ActᅪΎ⮾↮ⵆ
ᷮ૒); Finance Act 1901, s 11; Marine Insurance Act 1906, ss 22 26, 30; Finance Act 1959, 
 30⁞Ύ(1891 Act὆Ύⵢ᢯ᓢⷆᶾΎӮⵊΎ׊ ἲΎ⮾↮ⵆᷮ૒)

185) [Ế⃪Ύ181] Slave Trade Acts 1788 95 and 1797 99 (28 Geo 3 c 54, s 12; 29 Geo 3 c 66, s 
9; 30 Geo 3 c 33, s 8; 31 Geo 3 c 54, s 8; 32 Geo 3 c 52; 33 Geo 3 c 73; 34 Geo 3 c 80, 
s 10; 35 Geo 3 c 90; 37 Geo 3 c 104; 38 Geo 3 c 88; 39 Geo 3 c 80, ss 24 25).

186) [Ế⃪Ύ182] Abolition of Slave Trade Act 1807 (47 Geo 3 stat 1 c 36), s 5. See also: Slave 
Trade Acts 1806, 1811 and 1824 (46 Geo 3 c 52, s 7; 51 Geo 3 c 23, s 2; 5 Geo 4 c 113, 
ss 2, 8 and 10).
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ⵖᶾΎὶᶢᤊΎᓢ⦣ᒃᶾΎ⯚ⵖఆᶢΎὶંΎ↲⹂ⵆંΎᒮ⹂὆ΎᐗᒃἲΎᕲᆚⵆᷮ૒.’187) ὢΎᒃ

ἮΎᕶϮ⴪ⵆѺΎⵢ᢯ᒃӪ, Ế྆ΎצᶾΎ ᓢᅪΎ ӣⵆᷮ୆Ύ᢯ὦ὆Ύ᫒ጢᅪΎᕲᆚⵆᷮ૒. 

᢯ᢚᓢⷆᒃӪΎ1906लᒃ὆Ύ╊תΎЊ ἮΎⵢ᢯ᓢⷆҲᵫὢΎᢚ`Ύ⸃᤟Ἢ၊ᕮ⤞ΎᒅᶢࢊΎ

 லᅪΎᾆΎᓢ⃮ᷚ૒.188) ᷯ՛Ύᒮ⸦ᢚ, ᒃӮ, ᓢⷆ὾, ⃿ЊὦӪΎ᥾ⵢᢚ ὦἲΎ⯚ⵖⵆᷚΎ

ᓢⷆ᫊ᾓ὆ΎӮҲ὾೒ἮΎᷯ՛Ύᓢⷆᒃ὆Ύᕶᆺ ᪒࿚Ỏ୆Ύ☏ቢᶾΎᏪϾⵆᷮӎ, ሪ΅ΎצΎ

Њ ὆ΎⴲẂ᤟ἲΎὦ᫋ⵆᷮ૒.189) צ࿚ࢆΎצΎᒃὢΎ1906लᒃᶾΎ૮ᕮᕲΎᐆᷯఆᶶ؞Ύഺ

ጦᶾΎᆺ ᪒࿚ẢΎᢚ`Ύ⸃᤟ᶾΎ὆ⵊΎⵢҞᐗᒃὢΎὶἲΎᨆΎᶴᶶ૒. [p. 220] צΎ૮ᫎΎЊ

 ఆغ؞↮ΎᒃỲẾ⹺὆ΎᓢⷆᒃΎⳲ၊​⪦ϮΎ᫊὿ఆئΎ؞૒ဒᵪΎ⵶૒. ᓢⷆҲᵫᒃ὆Ύ

ӣ`Ύ⃿Ẃ᤟ὢΎӣӣᷞⵆѺΎὦ᫋ఆᶶӎ, ᢯ᢚᓢⷆҲᵫᒃ(‘21ᤦ؞Ύ᢯ᢚ᫒ጢ὆Ύⷲ᫒ᶾΎ

ᘲ▂ᶢΎ᫊૮ᶾΎᇌ↮ΎᴸӎΎಒඖᶢ↾’190))὆Ύ؞ᓦẾ♇὆Ύ׎⸃ἲΎὢზંΎѱὢ, ᷯ՛὆Ύ

՛ ᓢⷆ᫊ᾓᶾᤊ὆Ύ↮ᐞ`ὦΎ↮Ỳ(‘ᷯ՛὆Ύ⃿ẂⵊΎᨆ▊’191))ᅪΎἎ↮ⵆંΎ୞ΎⴲẂⵆ

ӎ, ᓢⷆҲᵫὢΎᓢⷆҲᵫ὾ᅪΎӣ ⵆѺΎצᆚӎΎᫎ᥻ⵆѺΎᓢ⸦ఎΎѱἲΎᓢᾓⵆંΎѱὢΎ

Ὢᐆ`Ἢ၊Ύҫ ὆Ύ΅ⵛဓἲΎ؞ᅢӎΎҫ Ύ᤟ᾓᶾலΎⴲẂⵊΎѱἪ၊ΎᷚҖ›૒.192) ᒃΎ

Њ ΎῲὢࢆΎЊ Ӫ ᶾᤊΎ࿞୆Ύᓢⷆ᫊ᾓ὆Ύ␦ᷚ὾೒(ᓢⷆ὾, ᓢⷆҲᵫ὾, ⃿Њὦ, ᒮ

⸦ᢚ, ᒃӮӪΎ׊ ⃪⒢)὆Ύ὆ҚὢΎӿᒂỲⵆѺΎ⒛◖ఆᶶ૒.193) צ࿪ᶾலΎὢંΎ⡞Ύצᆪ

ᶾΎὶᶢᤊ, ḒઆࢎΎ࿞୆Ύᓢⷆ᫊ᾓὢΎҲᵫ׊ᒂἲΎ՚⒢⹂ⵆંΎ୞Ύ՛ϮᶾΎ὆⁢ⵖἲΎᓢ

⃮ᷚ૒.

3.2 ࠪˣˆࢫࢬ�ࡳ �̂ �́ ଠࠃ

ⵆંΎᓢⷆҲᵫὢΎṦ՛ᶾᤊΎᷯ՛ᶾΎலέఆᶶἺἮΎᵌᤊΎᓦΎ׷↮Ἢ၊ΎᓢⷆႺᅪΎ`؞ 

187) [Ế⃪Ύ183] Rose (n 155) 471.
188) [Ế⃪Ύ184] Insurance Act 2015, Enterprise Act 2016,  Ύ22⁞,  28⁞Ύࢢ↮Ύ 30⁞ᶾΎ὆ⵆᷚΎЊ
 ఆᶶ૒. ૮⒢၊ΎЊ ἮΎ૒ἺᶾΎӮⵊΎѱὢ૒: ҲᵫΎ⒢ҞΎῲΎᤎ὆὆ጢ; צΎỲᐆἪ၊ΎὦⵊΎ՚ 
ᨆ૖; ↲ᨎӪΎᓢ↋ᶾΎӮⵊΎᒃᆚ; ᢚ؞`ΎᓢⷆҲᵫ᢯Ύ⒛՚ᶾΎӮⵊΎᒃᆚ; ᓢⷆ὾၊Ύⵆᷚ׶Ύⵗᆚ`Ύ
.ⵆல။ΎⵆંΎጣ᫊`Ύ⁞ⵛ὆Ύலέ׷↮ἲΎ׶ᶾΎᓢⷆࢢϲΎ؞

189) [Ế⃪Ύ 185] Rob Merkin and John Lowry, ‘Reconstructing Insurance Law: The Law 
Commissions’ Consultation Paper’ (2008) 71 MLR 95; Law Commission and Scottish Law 
Commission, Insurance Contract Law: Business Disclosure; Warranties; Insurers’ Remedies for 
Fraudulent Claims; and Late Payment (Law Com No 353 / Scot Law Com No 238, 2014) 
paras 1.8 1.10.

190) [Ế⃪Ύ186] Law Commission and Scottish Law Commission (n 185) para 1.3
191) [Ế⃪Ύ187] ibid para 1.2. 
192) [Ế⃪Ύ188] ibid paras 1.2 1.6, 1.16 1.48.
193) [Ế⃪Ύ189] ibid paras 1.7 1.14. ibid ‘Appendix C: List of Consultees’லΎ␦⁞.
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ᐂḮΎЇ૒; צ࿚ࢆΎⷲᾚغ↮Ύ४὆ંΎᷯ՛὆ΎᒃӪΎ᫒ጢϮΎצΎὢ⺲Ύ↮`ὦΎӎᆫΎ᢯⣊

ᶾᤊΎᐊῲఆᶢṂἺἲΎ᫊ᢚⵆંΎѱ⒆࿪Ύᓢὦ૒(ὢંΎḒᅆὢ૒). ῲ⒢ΎצᆪἲΎᓢ؞ΎỲ

ⵢᤊ ,ં ὢΎᕲᵪᶾᤊΎᷯ՛὆Ύ᢯ὦӪΎᒃᅎϮ೒ᶾѺΎᷯⶓἲΎᏦ♊ΎṦ՛὆ΎҲᵫ೒ἲΎᢢ

⮢ᓪΎⴲẂϮΎὶ૒.

15ᤦ؞ΎצᆚӎΎ16ᤦ؞Ύ૮ᕮᕲΎேᴶΎ࿞୆὆Ύᓢⷆ᫒ጢંΎ⓶؞Ύ࿞୆ᓢⷆ᫊ᾓἲΎᆺ೒

ӎΎў؞ᤊΎ⃿ẂⵊΎᷛⵎἲΎ⵶୆ΎṦ՛ὦ೒၊ᕮ⤞Ύ⡚ѺΎᷯⶓἲΎᐉᵆ૒: ሪ΅Ύὢ⢶ᆚᴲΎ

᢯ὦ೒, צΎ⺲Ύऒ୊཮ೊΎ᢯ὦ೒၊ᕮ⤞.194) 16ᤦ؞Ύ⺲ᐆᶾΎࢆ⢮ࢊΎ࿞୆὆Ύⱊ⃮Ҳᵫᤊ

὆ΎጦᶦἮΎ⴪࿺⒢ᶾᤊΎᢚẗఆ୆ΎѱӪΎ‘८ིΎᆺⵊ’ Ἆᢚ᤟ἲΎᓢὦ૒;195) צᆚӎΎЇἮΎ

᫊؞὆Ύ࿞୆ΎBook of OrdersંΎ1570लΎBruges὆Ύ᪒⮆ὦΎ૮ᢚӮᶾᤊΎᢚẗఆ୆ΎѱἪ၊

ᕮ⤞Ύ⡞ΎᷯⶓἲΎᐉᵆ૒.196) ࿞୆὆Ύ15, 16, 17ᤦ؞ΎᒃẾӪΎ⃿ᾚ⫾ ᕮંΎᓢⷆҲᵫ὆Ύ

὆ᏦḮΎ⺖ဓἲΎӎဒⵎΎഺ, ᓢⷆҲᵫΎ὾⒢ᶾᤊΎ↮ ⵊΎᐂᶾΎഞཪΎ෾ંΎ᢯⹗ᶾΎഞཪ, 

Ṧ՛὆Ύ᫒ጢᅪΎ⯚ⵖⵆᷚΎ`ῶⵊΎ᢯ὦ὆Ύ᫒ጢᅪΎ`ẗⵆဒΎⵆᷮ૒.197)

17ᤦ؞ᶾΎỖ᪒⪦Ꮺ᪒⤞ΎᒃẾὢΎୂΎᆼἮΎᓢⷆᢚᶳἲΎἎ♆ⵆӎΎὶἲΎഺ,198) ᓢ⦣ᒃΎ

ᒃᅎϮ೒ἮΎᓢⷆӪΎӮဖఊΎጦ ᶾΎӮⵆᷚΎ૮ᅇᒃ὆Ύ΅὾೒ἲΎ␦ӎⵆᷮ૒(ᴲᆶΎצΎഺΎ

ᘲ၊᥺Ύᓢ؞Ύ᫊὿ⵆᷮἲΎѱὢ૒).199) [p. 221] ᢯ᢚᢚѢᶾΎṦ՛Ύ΅὾ḮΎԾӪᤊ೒ὢΎὦ

ẗఆᶶ૒.200) ⪧⽶ΎMolloyંΎצ὆Ύ΅ᤊᶾᤊΎᓢⷆᶾΎӮⵊΎṦ՛ጦⶺἲΎᆼὢΎὦẗⵊ

૒201)-ંצΎⵊ⮦Ἢ၊ંΎ૒ᅦΎᕮᕲᶾᤊંΎӮ᪣὆Ύጦ ḮΎ૮ᅇᒃ὆Ύጦ ᅪΎ՚ᕲⵆӎ, 

૒ᅦΎⵊ⮦Ἢ၊ંΎᓢ⦣ᒃᶾᤊΎⵢҞఊΎጦ ೒ἲΎ૒ზӎΎὶ૒.202) 18ᤦ؞ΎேᴶΎ⃿ᵇᒃ

194) [Ế⃪Ύ190] Rossi, ‘England 1523 1601’ (n 2) 136 39.
195) [Ế⃪Ύ191] ibid 136.
196) [Ế⃪Ύ192] ὢંΎ‘Ἆ࿫ᶾᤊΎᓢⷆᶾΎӮⵊΎϮᾓΎᤎ↲`ὢӎΎᇋཪ`ὦΎ↿૮᤟’ᶾΎⵢ૧ⵊ૒: Rossi, 

Insurance in Elizabethan England (n 8) 148 63.
197) [Ế⃪Ύ193] ‘as much force and effect’ ⁞ⵛᶾΎӮⵊΎn 153 ␦⁞. Ferrantyn (n 93) ᢚѢᶾᤊ, ࿞
୆ΎᒃẾἮΎ૧ᢚ὾ᶾѺΎ‘᢯ὦ὆Ύᐗ᫋ӪΎӮ᪣, ⪧⽶Ύ⴪࿺⒢Ύ᢯ὦ὆Ύᐗ᫋ӪΎӮ᪣’ᶾΎӮⵊΎ↋ўᅪΎ
 ▊ⵆཪӎΎⵆᷮ૒. Ridolphye (n 15), ‘࿞୆὆ΎLumbard StreteḮΎAntwerpe὆ΎBurse὆ΎӮ᪣’ᶾΎ
ӮⵊΎᤊቢ↋ўϮΎ ▊ఆᶶ૒.

198) [Ế⃪Ύ194] nn 124 27ᶾΎ؞ᾚఊΎጦⶺ೒Ύ␦⁞.
199) [Ế⃪Ύ195] Thomson (n 22) 317 18: StracchaḮΎᴲᆶலΎGrotiusϮΎ1669लΎJohn Vincent὆ΎЃள
⹺ᶾᤊΎὦẗఆᶶ૒. cf Malynes (n 86) 5, 162, 166. GrotiusંΎᒃᅎϮϮΎᴲશᶶ↮ᆺΎ૮ᅇᒃҲ὆Ύ
ᆼἮΎ΅ᤊ(SanternaḮΎStraccha὆Ύ΅ᤊΎ೟)ᅪΎᴺӎΎὶᶶӎ, צΎ⃿ΎὪᕮંΎᓢⷆᶾΎӮⵊΎѱὢᶶ૒. 
MalynesંΎ᢯ὦΎጦ ᶾΎӮⵊΎ૮ᅇᒃ὆Ύ΅ᤊᅪΎὫἮΎ᢯ὦ೒ὢΎጦ ఊΎ⪧ ΎӮ᪣ὢࢆΎ᢯ὦᒃᶾΎ
ӮⵊΎ↮᫋ἲΎᶩ؞ᓢ૒Ύ὾ᫎ὆Ύ↯ᶳἲΎᒮ⸦ᢚ၊Ύᐂަᶶ૒ӎΎⵆᷮ૒: ibid 5.

200) [Ế⃪Ύ196] Eg: Mors v Slew (n 26) 3 Keb 73, 84 ER 601; 3 Keb 113 14, 84 ER 624 25, 
᥺ᦏ૮ᆚὦὢΎBronchorst, Cleirac, Grotius, Loccenius, Pecchius, Straccha, the Digest and the 
Rhodian sea lawsᅪΎὦẗⵆᷮ૒.

201) [Ế⃪Ύ 197] Molloy, De Jure Maritimo (n 86) bk 2 ch 7, Grotius, Locennius, Rittershausen, 
Santerna, Stypmannus, ZasiusḮΎAntwerp὆ΎᓢⷆᒃဧἲΎὦẗⵆᷮ૒.
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ẾἮΎ ᓢⷆӮဖᕲᾯἲΎ ⒆ᆚⵎΎ ⃪ఊΎ ὆ጢϮΎ ὶ૒ӎΎ ὦ᫋ⵊΎ ѱἪ၊Ύ ᓢὢӎ, Lord 

Mansfield CJ ⵆᶾᤊΎKing’s BenchંΎᓢⷆᶾΎӮⵊΎṦ՛ᒃဧӪΎ΅ᤊᅪΎҲ᥻ⵆᷚΎὦẗ

ⵆᷮ૒.203) 

ᵌᤊΎ४ⵊΎѱ⒆࿪, 18ᤦ؞ᶾΎⵢ᢯ᓢⷆҲᵫᶾΎӮⵊΎ׊♇೒ἲΎέᒃⵆંΎѱᶾΎୂΎ᥻

லϮΎᖇᶶ૒. ே᫊ᶾΎ࿞୆ᓢⷆ᫊ᾓἮΎᤦҲ὆ΎᓢⷆᶳҲᶾᤊΎⵆࢆ὆Ύ‘؞౓(pole)’ὢΎఆ

ᶶ૒.204) ᷯ՛὆Ύ ‘ᓢⷆ᫒ጢϮΎᨆ▊ఆᶢΎ૒ᅦΎӡᶾᤊΎலέఆᶶӎ, ࿞୆὆ΎᤦҲᓢⷆҫ

 ᤊΎ⃿᫚`ὦΎỲ♆ᅪΎա⸂Ἢ቞, ᤦҲ὆Ύᓢⷆᶳ὆Ύ؞⓶ᅪΎ⸃᤟ⵆᷮ૒’.205) 19ᤦ؞Ύ⓶Ύ

ጢဣΎᷯ՛Ύ⫾ᢚ೒ἮΎᷯ՛὆Ύⵢ᢯ᓢⷆᶾΎӮⵊΎᒃᆚϮΎ׊ᒂ`Ἢ၊Ύ⸮၊ᤊ؞ᶾΎ▗ᕲⵆ

૒ӎΎᓢᵆ૒. ὢΎᢶ၊ẢΎ⣊லંΎ1836लΎLord Abinger CBᶾΎ὆ⵢΎᪧὦఆᶶં୞, ંצΎ

ὢΎ⃪ ᶾΎӮⵆᷚΎ⹃ᓢⵎΎᨆΎὶંΎḉࢎᕮ⤞Ύ૧᫊غ↮ΎṦ՛὆Ύ↮᫋ἲΎᷞ՚ⵊΎ⺲Ύ૒Ἲ

ӪΎЇἮΎҞ၎ἲΎࢢဦ૒.

Ṧ՛ᒃӪΎṦ՛ᒃᅎϮ၊ᕮ⤞ΎᶩἲΎᨆΎὶંΎ᫊ϯὢΎጢᶵὢ೎Ύϲ ,ʒ ࿞୆὆Ύᓢⷆ᫒

ጢϮΎӿᒂỲⵆӎΎצΎϯΎᕲᵪᶾᤊΎ ؞ఆંΎጦ ೒ἲΎ⒎΅⽶ΎӎဒⵆӎΎⵢҞⵆᷮ؞Ύ

ഺጦᶾΎὢ ΎẞᆚંΎᷯ՛ᒃ὆Ύ὾ႺΎṦ὆ΎѱἲΎᓪΎⴲẂϮΎᶴ૒.206)

ᷯ՛Ύ⫾ᢚ೒ὢΎὢḮΎЇἮΎ૖ `ὦΎ↲ᨎἲΎⵎΎᨆΎὶ૒ӎΎᣋϯⵆᷮἲ↮Ύኖᅢࢆ, ࿞

୆ᓢⷆ᫊ᾓὢࢆΎᷯ՛૧՛ὢΎṦ՛὆Ύ׊♇ӪΎ᫒ጢᅪΎҲ᥻ⵆᷚΎጢ᫊ⵎΎᨆΎᶴᶶ૒. 1980

ल૮ᶾΎ࿞୆᫊ᾓἮΎⱊ⃮Ҳᵫ⁞ⵛἲΎ᢯૧⽶ΎЊ ⵆᷮӎ, צ࿪Ἢ၊᭖Ύⵢ᢯ᓢⷆᒃᶾΎӮ

ⵊΎUN ⷿᵫ὆ΎỲⷿἪ၊ᕮ⤞ΎᒅᶢࢎΎᨆΎὶᶶ૒.207) ᓢ૒Ύ╊תᶾંΎṦ՛὆Ύᓢ૒Ύ׎⸃

`ὦΎ⒢ ḮΎᘲԾⵆᷮἲΎഺΎὪ⢶ⵊΎѱἪ၊ΎᓢὢંΎᷯ՛὆Ύ‘ᓢⷆ὾Ύ♊⹂`ὦ’ ׊♇೒

ὢΎᷯ՛Ύᓢⷆᒃ὆Ύ⮷⫾ӪΎ࿞୆὆Ύ᢯ᢚᓢⷆ᫊ᾓ὆ΎҫᾯဓᶾΎᴳᷯⶓἲΎᏦ♊૒ંΎẞဒ

ϮΎⱊ᫊ఆᶶ૒.208) [p. 222] צΎҞӪΎ2015लΎᏽΎ2016लΎᒃΎЊ ὢΎὢზᶢ›૒.209)

202) [Ế⃪Ύ198] ibid, preface, sixteenth page (unnumbered).
203) [Ế⃪Ύ199] Christopher P Rodgers, ‘Continental Literature and the Development of the Common 

Law by the King’s Bench: c 1750 1800’ in Vito Piergiovanni (ed), The Courts and the 
Development of Commercial Law (Duncker & Humblot 1987) 166 78; Marshall (n 134) 28
29; Joseph Story, ‘Literature of the Maritime Law’ in WW Story (ed), The Miscellaneous 
Writings of Joseph Story, vol 1 (Charles C Little and James Brown 1852) 114.

204) [Ế⃪Ύ200] Leonard, ‘London Marine Insurance’ (n 8) 115.
205) [Ế⃪Ύ201] ibid 170.
206) [Ế⃪Ύ202] Roux v Salvador (1836) 3 Bing 266, 282 85; 132 ER 413, 419 20.
207) [Ế⃪Ύ203] Rose (n 155) 469லΎ‘᫒ጢϮ೒ὢΎઆΎצΎ὾ᫎ೒ᆺ὆Ύ०ဓἪ၊Ύ᤟ӣⵆ؞ᅪΎ؞૮ⵎΎᨆΎ
ᶴ૒’ӎΎⵊ૒.
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4. ʭԮ

ᢚ`Ύ⸃᤟ἲΎ⺲⧢᫊✊ᵪΎⵆࢆ? ࿞୆὆Ύ᢯ᢚᓢⷆ᫊ᾓἮΎ᢯૮`Ἢ၊Ύ⹂ⵗⵆંΎӣே

⒢ὢ૒: צΎ␦ᷚ὾೒ἮΎ⪧⽶Ύᢶ၊ẢΎⱊ⃮ҲᵫᤊΎጦᶦӪΎ⁞ⵛἲΎ᢯ᤦ⹂ⵆંΎѱἲΎ⦣

ⵆᷚΎצ೒ὢΎ⁞↯⹂ⵎΎᨆΎὶӎ, ᒮ⹂ⵆંΎ᢯⹗ᶾΎ૮ἿⵎΎઓဓὢΎὶἺἲΎᓢ⃪ᷚᶶ

૒.210) ὢ࿞Ύᢚ`Ἢ၊Ύ⁞↯ఊΎ⵷Ỳ೒ἮΎ‘ኖ೎Ύⵢ᢯ᓢⷆ὆Ύ؞⓶ϮΎఆંΎ1906लΎⵢ᢯

ᓢⷆᒃ὆Ύᢢ⇋Ύ१᪖Ύ՚⁞ᶾலΎᕶ՚ⵆӎ, ⵢ᢯ᓢⷆὢΎὪ᢯`Ἢ၊Ύ὿ேⵎΎᨆΎὶѺΎⵢ

⃪ંΎἒ⹊Ἆ’ཪӎΎ⮷Ϯఊ૒.211) 

૮ఆંΎᷛⵎᶾંΎ ⵊὢΎὶ૒. ࿞୆Ύᓢⷆ᫊ᾓ؞࿪ᶾலΎᢚ`Ύ⸃᤟ὢΎⵎΎѱἪ၊Ύצ

὆Ύ‘᤟ӣ὆Ύ᢯૧ᕮᕲἮΎ`ẗఆંΎ׊♇὆Ύ⹃᫒᤟ᶾΎ؞ὦⵊ૒.’212) צΎ⹃᫒᤟ἮΎ18ᤦ؞

ᶾΎᓢⷆҲᵫᶾΎӮⵊΎ᢯ὦᓢⷆ὾὆Ύ᫒ጢḮΎ׊♇ὢΎᒃẾ὆Ύ⫾ီᶾΎᐆᷯఖἪ၊᭖Ύሪ΅Ύ

૚᤟ఆᶶӎ, צΎ⺲Ύ  ᒃἪ၊ΎέᒃఖἪ၊᭖Ύ૚᤟ఆᶶ૒. ᓢⷆ὆Ύ૒ᅦΎ⃿᫚↮Ḯ὆Ύҫ

ᾯἪ၊, ᓢⷆҲᵫᶾΎӮⵊΎ׊♇὆Ύ⹃᫒᤟ӪΎӣ ᤟ᶾΎ૮ⵊΎ૮⃿὆Ύὦ᫋ἲΎ ӎⵆ؞Ύ

ỲⵢΎᓢⷆҲᵫᶾΎӮⵊΎ׊♇ἲΎέᒃ⹂ⵢᵪΎⵊ૒ંΎᵃᐃὢΎ⛒›૒.  

ΎἎ྆ὦΎ᢯ὦ὆Ύ᫒ጢϮΎЄંΎἎᷞ᤟ἲΎάѺΎצ ,ΎҞӪંΎᷯ՛Ύ᢯ᢚᓢⷆҲᵫᒃὢצ

ఆᶶ૒ંΎѱὢ૒. ᓢⷆ὾, ᓢⷆҲᵫ὾, ⃿ЊὦӪΎ᥾ⵢᢚ ὦ὆Ύӣே⒢ંΎὢΎᒃӪΎצΎ

Њ ᶾΎӮⵆᷚΎ὾ᫎ὆Ύ὆ҚὢΎ⒛◖ఆ؞ᅪΎẾⵎΎѱὢ૒: צ࿚ࢆΎὢ ΎୂΎὢ᢯Ύצ೒὆ 

ᒃὢΎᴲશ૒. 

208) [Ế⃪Ύ204] Law Commission and Scottish Law Commission (n 185) paras 1.3, 1.4, 1.10, 1.25
1.26, 1.62.

209) [Ế⃪Ύ205] nn 184 189ᶾΎ؞ᾚఊΎጦⶺΎ␦⁞.
210) [Ế⃪Ύ206] ᷶ᅪΎ೒ ,ɡ ⪧⽶Ύ1980ल૮ᕮ⤞Ύⵢ᢯ᓢⷆҲᵫ⁞ⵛἲΎⱊ⃮⹂ⵆဒંΎҲ᥻ఆંΎ०ဓ, צ
ᆚӎΎ International Underwriting Association of London, Lloyd’s Market AssociationӪΎצΎᢞⵆΎ
ỲẾ⹺὆Ύᐗ૮ⵊΎⱊ⃮⁞ⵛΎࢢ↮Ύኖ୦⁞ⵛὢΎצ࿚ⵆ૒.

211) [Ế⃪Ύ207] Mance (n 156) 346. 
212) [Ế⃪Ύ208] Rossi, ‘England 1523 1601’ (n 2) 145.


