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European Citizenship: Mobile Nationals,
Immobile Aliens, and Random Europeans

Francesca Strumia

European citizenship, a dormant alter ego of nationality, becomes active and
consequential when a resident of an EU member country moves to or visits a
country other than her own. An Ethiopian national who has lived and worked
in Italy for eight years faces very different prospects for legal inclusion, labor
market access, nondiscrimination guarantees, and family reunification than,
say, a French national with an identical residency and employment record in
Italy. In this context, European citizenship maneuvers invisible but significant
boundaries, which still mark the nominally borderless space of the European
Union. It turns a blind eye to immigrants’ claims that in some way they
belong to the European Union. As the main source of mobility rights,
European citizenship creates two Europes, one for the more European, and
one for the less, without achieving any clear definition of what it means to
belong to Europe. It intensifies insider/outsider divisions that have been
drawn by member states and, in so doing, waives much of its integrative
potential. To reward deserving immigrants while discouraging the undeserv-
ing, we should rethink the criteria of Europeanness, and extend to resident
foreigners some of the Europe-wide benefits of European citizenship.

European Citizenship and Mobility

European citizenship is a skinny legal construct, but it relates to important
concerns—Ilegitimacy, democracy, identity, immigration, and diversity—that
are at the center of incendiary debates in the European Union.
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46 CITIZENSHIP IN AMERICA AND EUROPE

The idea of a citizenship for Europe is closely tied to a notion of a
European people, the ghostly demos that many students of European integra-
tion have been unable to find, and whose absence leaves the future of Europe
on shaky grounds.! While the “democratic deficit” of the European Union has
institutional, procedural, political, and constitutional aspects, its hard core is
the disinclination of European citizens to endorse the institutions of Europe
as their legitimate, autonomous agents and democratic representatives.
(In June 2008, for instance, the Irish rejected the Lisbon Treaty, which was
supposed to remedy some of the shortfalls of democracy in Europe.) The dis-
tance between the citizens of Europe and the EU has to do in part with issues
of identity. The question is whether citizens of Europe can develop some sort
of European identity based on civic commonality or on a common cultural
heritage. There are many views on the extent to which a European identity
exists, and on how such an identity could be developed.? So far, however,
little in the way of a European identity seems to have been created by a treaty-
based European citizenship.

Ideally, European citizenship would address the problem of diversity in
Europe. European citizens speak twenty-three official languages; and they
celebrate national holidays on different days, recalling on those days different
collective memories. (Some may recall a victory, others a defeat.) As children
they learn different national histories, or different sides of the same one; and
they may worship differently or belong to different churches. Immigration
waves add color to the diversity of Europe. Through the prospect of natural-
ization in a member state, immigrants represent an important pool of candi-
dates for European citizenship. About 19 million non-European citizens are
legally resident in the EU. Every year, between 1.5 and 2 million new ones
enter the EU legally, and estimates suggest that an additional 500,000 persons
enter illegally. Different member states attract different immigrant groups. For
instance, the largest group of resident foreigners in Germany is made up of
Turks (about 1.8 million). In Spain, it is Moroccans (about 600,000); in Italy,
Albanians (about 400,000); in Portugal, Brazilians (about 70,000).3

One has to scratch the surface quite hard, then, to reveal the
Europeanness of European citizens. Hence a citizenship of Europe that gave
meaning to European belonging could help tackle many of the issues con-
nected to diversity—by accommodating claims for membership of the old
and new European minorities; by giving a political voice to all groups; and
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by rationalizing and rethinking the generous welfare systems of European
countries. It is in the interest of the member states to facilitate the long-term
inclusion and upward social mobility of immigrants.* Low birthrates
throughout Europe have led to declining populations in several member
states, which in turn threaten their welfare system, their long-term decisional
weight within the EU, and more generally the international influence of the
European Union. Immigration represents the main way for Europe to cope
with this demographic crisis—but only if immigrants have a channel to legal
integration, and one that offers the prospect of upward mobility, so that they
can become substantial contributors to national welfare systems.>

Citizenship can be an important tool in addressing the issues raised by
diverse European populations. It sets the criteria that distinguish between
insiders and outsiders, and it ties claims and rights to that distinction. It also
creates a method for bringing outsiders inside, and in fact encourages those
being excluded to seek inclusion. But European citizenship at present does
not perform these functions. Being simply additional and complementary
to national citizenship, it distinguishes between the rights of citizens and
noncitizens, without distinguishing the degree to which either group belongs
to Europe. As a result, it produces a distribution of rights and mobility
options that often looks undeserved, inconsistent, or arbitrary.

According to the European Community treaty, a European citizen is any
person who holds the nationality of a member state.® There are three ways of
becoming a European citizen: first, being born a national of a member state,
either by birth on the territory of one of the member states with some quali-
fying link to its community or by being born in another corner of the globe
but having family links to some EU country national;” second, naturalizing as
a citizen of one of the EU member states after having complied with all the
relevant requirements; and third, being a national of a country that joins the
European Union, and whose nationals are thereby collectively vested with
European citizenship at the time of their countrys entry into the union.® In
multitier entities, one level of citizenship often derives from another, as is
the case in the United States, where state citizenship derives from national
citizenship. However, U.S. state citizenship is tied to residence, and thus to a
tangible condition of belonging to the territorial and political community of
a particular state. European citizenship, in contrast, is not tied to residence or
some other obvious indicator of European belonging, to the extent that
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holding nationality of a member state can be taken as a proxy for belonging
to the European Union. Each member state nationality comes equipped with
its own affective symbols, membership requirements, and defining charac-
ters. European ‘“citizenship,” conferred in the penumbra of one of those
nationalities, represents legal belonging to a community whose emotional and
definitional boundaries are at best fuzzy.

European citizens can move and reside freely in any member state;
they can vote in local elections and for the European Parliament in another
member state if they reside there; they can claim the protection of the diplo-
matic authorities of another member state while in a third country; and they
can petition some European institutions (which is the only thing they can do
as European citizens even if they have not moved anywhere). The right to
move to and reside in any other EU member country is the most important
right of European citizenship. Free movement within the EU was originally a
right for workers and economic actors in the European Common Market. In
the words of the European Community treaty, and in the minds of the judges
of the European Court of Justice, however, this right has gradually taken the
shape of a right of citizenship.

Tying free movement to European citizenship generates a hierarchy of
mobility in the European Union. At least three groups may now be distin-
guished in respect of free-movement rights under European law: fully mobile
European citizens; semimobile third-country nationals (TCNs) long resident
in Europe; and immobile recently arrived TCNs. European citizenship, there-
fore, while apparently of little definitional value, entails important rights
and distinctions that significantly affect the choices open to European citizens
and residents.

European citizens are at the top of the mobility ladder, even if the exercise
of their right often depends on the availability of sufficient resources and com-
prehensive health insurance. Citizens’ free movement is a formal right that the
European Community treaty confers on them, but it also grows out of the
work of the European Court of Justice. In a series of judgments between 1998
and 2005, the ECJ relied extensively on the legal instrument of European
citizenship to remedy some “externalities” of a person’ right to move to and
reside in any EU member state—for instance, to facilitate access to social
security systems, as well as permanent residence and family reunification in
the host state. Migrant European citizens have increasingly obtained, through
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the work of the court, rights comparable to those of nationals of the host state.
Two judgments exemplify the courts efforts.

In Baumbast, the court held that a European citizen who had originally
moved to another member state to be employed still preserved a directly
effective right to reside in the host state even after he had abandoned his
occupational activity there.10 In this way, the court began to reconceptualize
the right to move as a right to resettle rather than a right to sojourn in anoth-
er member state as a guest worker. Trojani confirmed this tendency.l! The
court was faced with the claim of an indigent European citizen who had a
domestic-law residence permit in Belgium and was living there to participate
in a reintegration program run by the Salvation Army. He had applied to
Belgian authorities for a minimum subsistence allowance, but his request had
been denied on the basis of his not being a Belgian national. The court held
that a European citizen residing on the basis of a domestic-law residence per-
mit in a member state other than that of his nationality could not be denied
a social benefit that would have been granted to a host-state national in the
same situation. The court referred in its holding to the right to nondiscrimi-
nation on the basis of nationality, which European citizens enjoy with respect
to subject areas covered by the EU treaties. The judges seemed to be working
to ensure that resettling European citizens are treated as insiders in the new
state, with the same level of social solidarity enjoyed by nationals of the host
member state. Taken together, Baumbast and Trojani signal a ripening of a
right to free movement based on citizenship, which has gradually lost its orig-
inal connection to employment issues.

As a further confirmation of this metamorphosis, a 2004 European direc-
tive delineates the conditions for the exercise of European Community—wide
rights to free movement and residence by European citizens.!? Under the
directive, citizens’ rights to free movement remain conditioned on the avail-
ability of sufficient financial resources and of health insurance. Any European
citizen, however, can reside for a maximum period of three months in any
other member state, regardless of resources, and with no access to locally
provided social protection. Also, a European citizen who has lawfully resided
in another member state for five years is entitled to the status of permanent
resident there. Permanent residents are not required to comply with resource
requirements and are entitled to equal treatment with nationals, even
with respect to social protection.!3 European citizens are thus becoming
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increasingly mobile, and able to resettle in different parts of the EU with few
legal constraints. Only a very small percentage of European citizens actually
takes advantage of these rights, however. Bureaucratic inefficiencies and
administrative ordeals make intra-European mobility quite burdensome even
for citizens, as the benefits and undifferentiated treatment promised by the
directive are not equally forthcoming in every member state.! Still, in terms
of movement-related rights, European citizens are unequaled in the EU.

Recently arrived TCNs, meaning foreigners who have lived in any single
member state less than five years (even those whose cumulative time of resi-
dence in EU countries is longer), are at the opposite extreme of the mobility
spectrum. European law grants these individuals some short-term movement
rights. It is silent with respect to movement rights for purposes of resettlement
in another EU country:.

Short-term movement rights are regulated under the Schengen system.1>
Under the Schengen provisions, TCNs may obtain a common visa, which is
valid for periods of up to three months and for the entire Schengen area.
In addition, even TCNs who are in a Schengen country on the basis of a
domestic-law visa can travel freely to any other Schengen country for periods
of up to three months. Quick intra-EU visits are thus readily available to
everyone who is legally within the borders of the EU, even those who have
been there for just a short while. Resettlement, however, is a different mat-
ter.16 European law has been long silent on this point, and while some
recently introduced provisions cover long-term resident TCNs, none
addresses recent arrivals. For recently arrived TCNs, resettlement within the
EU is still largely an experience of immigration from a first host state to a
second one, regulated under domestic immigration law.

Long-term resident TCNs enjoy some statutory free-movement rights,
which place them in an intermediate category between European citizens and
recently arrived TCNs. A 2003 directive provides that TCNs who have gained
long-term resident status in a member state by residing there for at least five
years can move to a second member state for purposes of study, vocational
training, or employment.1” Financial conditions apply to the exercise of this
right, and the second host member state may impose integration require-
ments on the entering TCNs. While still heavily conditioned, this right of
movement for long-term residents approximates the moderately constrained
mobility of European citizens.18 In this sense, the treatment of long-term
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resident TCNs may reflect the European Council’s intent, expressed at a 1999
meeting in Tampere, that the EU should aim at approximating the condition
of TCNss to that of European citizens.19

Ironically, though, the concrete exercise of mobility rights may remove
TCNs further from European citizenship. As noted, TCNs can obtain long-
term status only through naturalization into the nationality of an EU member
state. As most member states require periods of continuous legal residence on
their territory as a condition of citizenship, every resettlement within the EU
resets the TCN’s clock for legal inclusion.

For instance, an Ethiopian who had legally and continuously resided in
Italy for eight years would be a long-term resident there under European law
and entitled to move to another member state. He would also be two years
away from qualifying for citizenship, Italian and European, under Italian
nationality law. If at this point he obtained an attractive employment oppor-
tunity in, say, Austria, and moved to that country, he would once again be ten
years away from qualifying for Austrian and European citizenship at the
discretion of Austrian authorities, and a full thirty years away from Austrian
and European citizenship under Austrian law. If the Ethiopian’s child (born in
Italy, perhaps two years earlier) moved to Austria with the father and
thus interrupted his period of residence in Italy, the child would lose the
right to apply for Italian citizenship when reaching maturity. (Children
born to foreign parents in Italy qualify for Italian and European citizenship at
maturity if they have uninterruptedly resided in Italy since birth.) The goal
for inclusion would be to co-naturalize with the parent in Austria, provided
both have resided there for at least ten years.

If father and child returned to Ttaly after a couple of years, their tempo-
rary absence would have set back the clock there: the residence period for
citizenship must be continuous. The exercise of free-movement rights thus
comes at a potentially high cost, despite the promise of the 2003 directive.
Contrast the situation just sketched with that of a European (say, French)
citizen: after a mere four years of residence in Italy, he would have already
qualified for Italian citizenship, thanks to the more lenient naturalization
residence requirements for EU citizens. In Austria, he would face a waiting
period of six years—not thirty—Dbefore having a legal claim to Austrian citi-
zenship. He probably would have much less interest in these naturalizations,
though, as he would in any case have some political voice, social benefits
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claims in both Italy and Austria, and a generally secure status by virtue of his
being by origin a European citizen. Even his child, born in Italy, would
already be a French and European citizen—with a lower stake in obtaining
Austrian or Italian citizenship, but able to obtain either more easily than an
Ethiopian child under similar circumstances.20 In short, the “who” and
“what” of inclusion in the EU render seemingly similar rights significantly
different in fact. For a person not a citizen of the EU, the choice between
exercising free-movement rights and lining up for citizenship in a member
state (and thus for European citizenship) can be a delicate trade-off.

It has been suggested that the status of resident foreigners in European
nation-states after World War II has gradually come to resemble that of
citizens, especially in terms of social rights.2! The achievement of legal
citizenship, the argument goes, has lost attraction for immigrants, who are
able to gain inclusion in the national community through avenues other
than citizenship. However, even if most contributory social benefits are now
granted in EU states regardless of citizenship, citizenship does confer special
benefits. In some cases it remains the only way to have access to the full range
of welfare benefits, including the noncontributory ones. Public service
employment is often reserved for citizens. Citizenship confers full political
voice, at the national and local level. It grants security of status by annulling
or reducing the risk of deportation, and an EU passport means admission on
favorable visa conditions in many other countries—all the more important in
a society which tends to be increasingly transnational, and where affective and
professional ties cut across borders.22

The Centrality of the Nation-State

Nationality is a legitimate avenue of distinction between European citizens
and noncitizens, and it may represent a valid proxy for a notion of belonging
to Europe. Tying conditions of mobility to that distinction may likewise seem
fully legitimate. Still, limits on immigrants’ mobility interfere with a balanced
relation between labor demand and supply throughout the various member
states. Immigrants are by definition more prone to movement than local
residents, and if allowed they might respond to local employment crises by
extending their job search to neighboring states and to EU zones where labor
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market conditions are more promising. Greater freedom to move might also
temper the unsettling effects of large waves of immigration to a particular
geographic area.

However, the two-tiered system also entails some important conse-
quences in terms of European-level responses to issues of immigration and
diversity. First, the fact that immigrants are bound to a national pocket of the
EU reinforces the role of the national community as the main referent for their
integration and legal inclusion. This tends to lessen the importance of their
becoming European as well as national citizens. Second, as the passage from
alienage to citizenship (both national and European) happens at different
times in different member states, and as it also entails a passage from a con-
dition of immobility to one of mobility, immigrants with similar histories of
presence in the EU and residing in the same member state may find them-
selves at different levels of inclusion. Is there room to rethink the exclusive
relationship between European citizenship and nationality? Is it possible to
make that relationship less exclusive?

European immigrants are strongly bound to a host nation-state, even if
they have all entered the EU area by passing through a stretch of common
external borders. Some of them—{or instance researchers, students, and
possibly in a not-too-distant future highly skilled workers—enter on common
EU visas.2> Immigrants are tied to a specific nation-state first by reduced
mobility options. About seven hundred thousand people obtained EU citizen-
ship in 2006, roughly the same number as U.S. naturalized citizens that year.2*
But while naturalized U.S. citizens have achieved their status while potentially
moving around in the nine million square kilometers of U.S. territory and
potentially resettling across the several U.S. states without encountering
significant regulatory or physical barriers,2> naturalized Europeans have
achieved their status by sticking to a member state, to its rules and its terri-
tory, with reduced experience of the EU5S political, cultural, linguistic, and
legal diversity. Mobility within a society fosters exchange and intercommuni-
cation among the different parts of that society, especially if the pockets of
difference are territorially organized (as is the case in the EU and in part in the
United States). This matters particularly because the EU, unlike the United
States, cannot count on country-wide communication and awareness, which
partially compensate for the de facto immobility of some segments of the
population. In the United States, there is a common language and a lively
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national political debate in the media; in the EU, the media, political debates,
and social discourse are too fragmented to create a sense of Europeanness or
make up for its lack. Hence the likelihood that immobile immigrants will
experience isolation from Europe.

In addition, the immobile immigrants’ pathways to naturalization in each
member state differ quantitatively and qualitatively, and are not likely to
remind prospective citizens that their desired legal status is a supranational
one. On the contrary, elevation to citizenship reinforces the link between an
immigrant and a specific European nation. The length of the residency
requirements varies from member state to member state, from a minimum
of three to a maximum of ten years. Some states consider any title to legal
residence as valid for purposes of naturalization, while in others “residence”
means presence on a permanent residence permit. Some states admit dual
nationality, while others insist on a renunciation, release, or loss of any previ-
ous citizenship. Some naturalization laws also require prospective citizens to
have sufficient and stable resources to support themselves and possibly their
families, while others impose no such requirement. As already noted, the
country of naturalization also affects the status of children born in the host
member state. Some naturalization statutes allow for children of immigrants
to acquire nationality at birth if at least one parent has been resident for a
while in the state of birth; others allow minor children to co-naturalize only
at the time their parents naturalize; still others prohibit naturalization of
children before they reach majority. Even when immigrants have obtained a
European national citizenship, and hence a European citizenship, their status,
though nominally equal, is not equally secure. Some member states provide
that naturalized citizens lose their citizenship (including European citizen-
ship) at the occurrence of several events, such as absence from the territory of
the naturalizing state for periods of seven years or longer without a positive
statement of an intent to remain citizens.26

In short, an individuals status as a European is overwhelmed by
the national features of the naturalization process. This is evidenced also by
the integration requirements that many prospective citizens have to meet.
These requirements test the applicants familiarity with cultural, linguistic,
and constitutional features of the receiving polity. They signal that the
grant of citizenship represents not only a change in legal status but also
admission into a political and affective community, which claims a right to
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self-definition. While these requirements safeguard local identities and local
political autonomy, they also suggest that the idea of the polity exhausts itself
at the frontier of the nation-state. Nineteen member states out of twenty-
seven require that prospective citizens prove their knowledge or command
of (one of) the national languages. Twelve member states also require that
citizenship applicants show knowledge of the history, the culture, and/or
the Constitution and relevant laws of the adoptive country. The culture,
history, and laws that one is called on to learn represent first of all a nation,
and only secondarily Europe.27

The nation is also central to the oaths or declarations of allegiance that
many naturalizing immigrants have to render. Some elements of these oaths
are constant: loyalty to the naturalizing state, and commitment to protect its
interests. But what if the national interest comes to conflict with the interest
of the European Union (into which, to some extent, the immigrant is also
naturalizing)? The oaths either ignore these potential tensions or implicitly
indicate that the nation prevails over everything.

A prospective Lithuanian, for instance, has to swear “to be loyal to the
Republic of Lithuania, to observe the Constitution and Laws of the Republic,
to defend the independence of Lithuania, to protect the territorial integrity
of the state.” She also swears to “respect the state language of Lithuania, its
culture and customs, and to strengthen the democratic Lithuanian state.” A
prospective Hungarian must express his allegiance in the following words:
“I do solemnly swear that I shall consider Hungary my country. I shall be a
loyal citizen of the Republic of Hungary, shall honor and observe the
Constitution and laws thereof. 1 shall defend my country as far as my
strength allows, and shall serve it according to the best of my abilities.”
A prospective Latvian says: “I pledge that I will be loyal only to the Republic
of Latvia. I undertake to fulfil the Constitution and the Laws of the Republic
of Latvia in good faith and with all vigour to protect them. I undertake with-
out regard to my life to defend the independence of the State of Latvia and
to live and work in good faith, in order to increase the prosperity of the State
of Latvia and of the people.” And the future Romanian will swear “devotion
to the Romanian country and Romanian people” and agree “to defend the
rights and national interest [and] respect the Constitution and the laws of
Romania.”?® To be sure, these recitations have symbolic and celebratory
value, rather than promising concrete action. Still, who would know that
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when citizenship applicants proffer these words and seal their contract of
belonging to Lithuania, Hungary, Latvia, or Romania, they are also sealing
their contract of belonging to the European Union?

Even as the EU insists on its political character and longs for the affec-
tion, allegiance, and trust of the European people, then, EU immigrants’
struggle for integration has the nation as its focus. The centrality of the
nation-state as a gateway to membership in the European polity tends to
reinforce the primacy of the national people and aspiring nationals over the
European people at large. For instance, it is within the boundaries of each
nation that battles for entitlements to welfare, housing, education, health
care, and political participation come to be fought, and that different recipes
to accommodate the potentially competing interests of old members and
newcomers are found. It is within these same boundaries that both solidar-
ity and resistance find their stronger expression. The European Union, by
setting minimum standards for the treatment of outsiders and by establish-
ing some rules of nondiscrimination, at most sets the broad contours of this
confrontation. This may make the escape from Europes often-lamented
democratic deficit even more difficult. The nation-state tends to remain
the natural referent for participation, representation, and assimilation. The
people of Europe, conscious of their national differences and only casually
aware of their Europeanness, have a hard time identifying common inter-
ests that can safely be entrusted to the EU.

Nationality remains thus the primary filter of external diversity. There
is no way of becoming a European without at the same time acquiring a
particular European nationality. Europe remains at a distance. As a result,
an emotional vacuum surrounds European citizenship, which individual
national attachments cannot fill.

Different European Destinies for Similar Immigration Histories

In addition to reaffirming the central role of the nation, the nationality-
dependent distribution of mobility rights in the EU potentially differentiates
among otherwise similar immigration histories, distinguishing “more-
mobiles” and “less-mobiles” among TCNs who may have spent equal time in
the European Union. As a result, TCNs who have been in a certain member
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state for a short period are potentially more legally included there than TCNs
who have been in another member state ever since entering the EU. This
depends in part on diverging requirements for nationality and thus for full
mobility. To refer to my earlier illustration: suppose our Ethiopian friend had
originally left Ethiopia at the same time as his brother, also seeking better
fortunes in Europe. While he had found a job and obtained a job permit in
Italy, his brother had found a better chance in France. After eight years of legal
residence in the EU, the brothers legal situation is potentially quite different.
The Italian-resident Ethiopian is still waiting for the ten years necessary for
naturalization in Italy to pass. At most, he may have obtained an EU long-
term residence permit. The French-resident Ethiopian, in contrast, will long
have met France’s five-year residence requirement for naturalization. If he has
applied for naturalization and obtained French and thus European citizen-
ship, he will be fully mobile, while his brother is still stuck in Italy. The
French Ethiopian could immediately move to Italy, provided he found an
occupation there or had resources to support himself. Once there, he would
enjoy stronger political rights than his brother—who had been resident in
Italy eight years longer than he and in the EU for the same length of time.

The French Ethiopian could vote in local elections in the Italian munic-
ipality of his new residence and could vote for the European Parliament. His
Italian-resident brother would remain fully disenfranchised. What is more,
the French Ethiopian brother could sponsor other Ethiopian relatives to
come to the EU and to Italy on better conditions than currently apply to his
brother, and could obtain a more secure status for them.2® He could natu-
ralize into Italian citizenship after only four years of residence in Italy. He
would also be able to leave Italy and move to a third member state, spend-
ing some time there as a job seeker and trying his fortune again. In moving
and resettling around the EU, he would not compromise his status as a
European citizen in any way, while his Italian-resident brother, if making a
similar choice, would sacrifice his options for legal inclusion through citi-
zenship. The issue here is not whether it is desirable or not, fair or not, that
a European citizen be treated better than someone who is not a European
citizen, or that a European national be treated better than someone who is
not a European national. The issue is that European citizenship differentiates
among immigrants who, in terms of European belonging, are similar and
similarly deserving.
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The mobility options and related rights connected to EU citizenship may
also differentiate among similarly situated communities of immigrants in con-
nection with the political enlargement of the EU. Accession to the European
Union means extension of common citizenship to the national population,
including members of the entrant population who already reside in an EU
member country. In the immigrant community, this cuts across immigration
histories, shortening and easing the course to integration for some favored
groups in the immigrant pool. The new European citizens suddenly surpass in
status other segments of the immigrant community, regardless of how long
they have been resident in the host state and regardless of their employment
and family histories.

The Albanian and Romanian communities in Italy provide a telling exam-
ple. The two national groups represent the two most populous immigrant
communities in Italy, amounting to 376,000 and 342,000 individuals respec-
tively. The two communities are similar in the collective perceptions of native
Italians. They have been present in Italy for roughly the same time. Their
members tend to take up similar occupations and, sadly, are among the most
regular occupants of Italian jails.30 Yet in January 2007, with the accession of
Romania into the European Union, Italian-resident Romanians suddenly
became European citizens, with the result that they can vote in Italian munic-
ipal elections, enjoy a range of labor rights and a number of nondiscrimina-
tion guarantees, and soon will have full mobility rights.3! Moreover, they now
qualify for a shortened residency requirement of four years (instead of ten) in
order to naturalize into Italian citizenship. Albanians, including those who
have resided in Italy for much longer than some Romanians, remain aliens.

If in the United States one day all immigrants of Mexican nationality—but
they alone—were given preferential treatment on account of their nationality
(perhaps including voting rights in local elections, more generous welfare
benefits, a preferential channel to sponsor family members, and a shortened
path to American citizenship), this would probably raise eyebrows and
evoke unpleasant memories of an era when immigration policy was based on
national quotas. It would be yet more absurd if Mexicans could move uncon-
strained among the several states and resettle in any of them, while immi-
grants of any other nationality had to stay put in their state of first settlement
unless they attained American citizenship. In the European Union, the ordi-
nary operation of European citizenship may produce results of this kind.
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European Citizenship beyond Nationality?

Addressing in normative terms the inconsistencies in immigration and citi-
zenship experiences requires careful reflection and the weighing of pros and
cons. Some of the issues connected to the practical operation of the “who”
and “what” of European citizenship, such as the reduced importance of
residence-based notions of European belonging and the hierarchy of mobility
rights, seem to argue for the extension of full-fledged mobility options to
immigrants, a move that would in part decouple European citizenship and
nationality. To change the legal requirements underpinning European citizen-
ship, however, is to transform its nature. This might be neither desirable nor
politically desired in the European Union, an entity that remains a novel
experiment in the sharing of political and economic decision making and that
properly has not adopted the defining features of a state entity. The EU% rela-
tionship to the people of Europe is still uncertain; the institutions of the
EU long for legitimacy and support while the people of the EU are indifferent
or hostile. For these reasons, European citizenship as additional and comple-
mentary to nation-state citizenship—that is, as it was conceived ever since
the Maastricht era—is perhaps its preferable form.32 The dependency of
European citizenship on nationality is a moderate way to introduce an
EU-wide legal status without compromising the political and legal distinc-
tiveness of a wide array of national citizenships. To the extent that citizenship
can be seen as a marker of local cultural, political, and civic traditions, the
current European citizenship regime may be seen as an effective way to real-
ize the European project of “unity in diversity.”

Even so, some room might be found to think about attenuating the exclu-
sive link between nationality and European citizenship, for instance, by
extending to the immigrant population the mobility rights that are now
mainly tied to European citizenship. At present immigrants to the EU are
subject to a vertical process of inclusion: they receive national citizenship and
only as a result the horizontal, Europe-wide benefits of European citizenship.
The horizontal effectiveness of European citizenship could be enhanced to
the benefit of outsiders. While member states could retain their naturalization
laws and requirements, introducing via European law some measure that rec-
ognizes and seeks to minimize disparities across member states might temper
many of the tensions highlighted earlier.
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In the case of immigrants, a qualifying threshold, alternative to national-
ity, would be needed to grant rights of movement and mutual recognition.
This threshold could be represented by legal residence on EU territory for a
minimum period.>3 Once the immigrant had met the qualifying residence
requirement, a number of mutual-recognition effects for purposes of specific
nationality laws might be triggered. For instance, immigrants could be
allowed to count periods of residence in different parts of the European
Union for purposes of complying with the residence requirements under
individual naturalization laws. Birth on the territory of another member
state could be treated as equivalent to birth in the territory of the naturalizing
state for purposes of children’s naturalization. Knowledge of one of the many
languages of the European Union could justify leniency in applying the
national requirements for knowledge of another. Demonstrated commitment
to the constitutional values of a member state could be considered to corrob-
orate an immigrants potential for successful integration into the society of
another member state. Mutual recognition is a guiding principle in important
areas of European law (prominently, the free movement of goods),3* and it
might work well in the area of people’s free movement and inclusion.

Alternatively, the European Council’s statement at Tampere might be read
to encourage the expansion of the rights of aliens through EU law in order to
make their status more and more similar to, even if distinct from, citizenship.
Aliens in the EU who exercise their mobility rights can significantly delay
their access to citizenship. Thus making citizenship less attractive to immi-
grants by allowing them to claim rights usually exclusive to national citizen-
ship might also contribute to attenuating the dilemmas that currently affect
their mobility decisions. This choice is in part impracticable, especially as
regards immigrants’ political participation at the national level. It would
reflect the lingering perception of immigrants as guest workers rather than as
new, full-fledged community members. In any case, most new immigrants are
in the EU to stay, and keeping them on a separate but equal track vis-a-vis
citizens does not serve the purposes of successful integration and harmonious
coexistence. Also, expanding citizenship rights without extending citizenship
itself poses the danger of devaluing citizenship.3>

Applying mutual recognition principles and extending mobility to immi-
grants would not lessen the value of citizenship as a tool for defining both
the terms of coexistence in a community and the values embraced by that
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community. Citizenship is a source not only of rights but also of civic duties.
Creating a double threshold for inclusion—one for obtaining mobility, and a
second one for obtaining nationality—would not make full inclusion in the
community any less selective. The idea of mutual recognition among regimes
of membership would be based on a notion of belonging to Europe, and
would reflect the view that membership in a European member state, either as
national or as resident, has some legal and symbolic value in the rest of the EU.

The extension of mutual recognition to the regime of membership could
be tied, though it need not be, to a newly conceived, independent notion of
European citizenship. A new European citizenship could be granted based on
possession of either nationality of a member state or minimum legal residence
in the EU, barring criminal convictions. Its effects might be limited to mobil-
ity and mutual recognition matters, while the limited political rights of cur-
rent European citizenship could be tied to European nationality (meaning
nationality of one of the EU member states). Such an approach would help to
close the gap between the experience of being an immigrant to a European
country and the experience of being a citizen of that country:.

Making different elements of nationality interchangeable would reduce
the role of the nation in Europe for purposes of assimilation, while maintain-
ing intact the member states distinctive roads to nationalization. A regime of
that description would dilute the sense that there are two Europes, one for
insiders and one for outsiders, while at the same time making a Europe with-
out borders more credible and effective. This in turn might be conducive to
a better integration of immigrant populations and to a more rational distri-
bution of their political and social rights. Rights to political participation and
to full welfare inclusion would still remain tied to nationality, but access to
nationality through eased mobility would be rationalized.

It might be objected that more-mobile immigrants could be tempted by
inclusion-shopping behavior and move to more permissive EU countries.
That in turn might trigger a “race to the top” and prompt member states to
adopt restrictive inclusion regimes. Too many factors, however, play a role in
immigrants’ choices of where to live and work to give them the freedom
to simply pursue favorable naturalization regimes.3® And immigrants who
show through their aspiration to citizenship a willingness to integrate into the
host society are likely to be desirable for many member states whose natural
population is gradually shrinking.
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From a different point of view, mutual recognition with respect to nation-
ality requirements can be seen as colliding with the fundamental interest of
the member states in defining their own community. Discourses of European
citizenship have always met with the reluctance of the member states to
renounce any fraction of their sovereignty on the subject of nationality. For
instance, a declaration attached to the Treaty of Maastricht, which had estab-
lished a European citizenship for the first time, clarified that each member
state remained free to determine who would be a national for European
Community purposes.>” Introducing a European law requirement that each
member state must recognize the residence time and the proofs of integration
that an immigrant has collected in other member states interferes at least indi-
rectly with each nation’s desire to “select” its own citizens. However, current
law already limits each member state’ freedom to define its own community.
Free movement and corollary nondiscrimination rights stand in contrast with
the right to national self-definition: they are a way of extending to EU citizens
the entitlements enjoyed by national citizens. Each member state identifies its
own citizens and thus its portion of European citizens. As these EU citizens
are increasingly able to claim rights comparable to those of nationals in other
member states, this means that each member state is delegating part of its
definitional powers to all other member states.38 As the rights entailed by free
movement expand, the residual power of community self-definition shrinks.
At the apex, where free-movement rights allow EU citizens to do anything
national citizens can do and to claim anything national citizens can claim, the
member states’ power of self-definition is effectively annulled.

Member states may still legitimately claim that they are willing to extend
to EU citizens certain benefits that they are unwilling to extend to immigrants
who are not EU nationals. France could say for instance that it is willing to
accommodate Germans, who are EU citizens, but not Turks, who are not. But
what if Germany one day decided to grant citizenship to its entire resident
foreign population, including 1.8 million resident Turks? The very next day
all these Turks could move to France as EU citizens and there claim their
rights. How different would they be, though, in terms of Europeanness from
the Turks of the day before?

For a more realistic example, consider the case of illegal immigrants.
Here, too, one states choice affects all others. Many member states, particu-
larly in southern Europe, have opted in the last two decades for generous
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amnesty programs, which promised legal pardon and legal status to undocu-
mented immigrants. (In Italy, this happened in 1986, 1990, 1995, 1998, and
2002.39) The legalized immigrants obtain legal residence and are thus put on
a potential pathway to national citizenship. They become part of the pool of
candidate European citizens, to which other member states might be called
to give residence and rights, even if they maintain a much stricter policy
toward their own illegal immigrants.

In short, the power of self-definition of each national community in
the EU has become increasingly subject to the immigration and nationality
policy decisions of other member states. The effectiveness of any claimed
intention by any member state to maintain a legitimate distinction of treat-
ment between European nationals and TCNs within its borders must be
tested against these considerations. European citizenship, which seems not to
define, steals much definitional power undetected. Extending elements of
mutual recognition to the experience of inclusion of TCNs in the various
member states would not compromise definitional powers that have not
already been compromised by European citizenship and free movement.

Conclusion

European citizenship makes for two Europes, a mobile and an immobile one.
As an extension of nationality, however, it uses no independent criterion to
distinguish mobile Furopeans and immobile non-Europeans, to the detri-
ment of a comprehensive notion of European belonging. Grounding effective
mobility options in both nationality and residence, by extending principles of
mutual recognition to the employment, residence, and cultural assimilation
experiences of immigrants in the various member states, could be a way to
mitigate the immobility of immigrants and at the same time to rethink the
notion of European belonging and European citizenship. In an encompassing
notion of “belonging to Europe,” one open to both immigrants and natives,
both national and external diversities of the European population might be
reconciled. And once the EU has found ways to handle layers of diversity in
its society, it probably will also have found answers to issues of identity and
legitimacy.
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court has insisted that member states are free to designate the criteria according to which their
citizens are entitled to vote for the European Parliament. (See, e.g, Case 145/04, Spain v.
United Kingdom of 12 September 2006, 2006 E.CR. 1-7917).

38. Also, member states are prevented from imposing any additional requirement on a
national of an EU member state in order for him to benefit from European Community law
rights on their territory: the Furopean Court of Justice set a clear rule in this respect in the
1992 Micheletti case. Spain had refused the right of establishment to a dual national Italian-
Argentinian who had previously resided in Argentina. Spain had demanded that a dual
national—a national of both a member state and a nonmember country—have his last habit-
ual residence in a member state before being permitted to establish his activity in Spain. The
court held that requirements of this kind are not admissible. Nationality of a member state
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remains the only requirement for a person to be a fully entitled European citizen. See Case
C-369-90, Mario Vicente Micheletti v. Delegacion del Gobierno en Cantabria, 1992 E.CR.
1-04239.

39. See Report of the European Migration Network, Illegally Resident Third Country
Nationals in Italy: State Approaches Towards Them and their Profile and Social Situation
(Dec. 2005), http://emn sarenet.es’/Downloads/prepareShowFiles.do;jsessionid=BO698E
F8D7790D7EC84E49C82A3A0299directorylD=17. In 1986, 105,000 applications were
accepted; the figure was 222,000 in 1990, 246,000 in 1995, 217,000 in 1998, and 650,000
in 2002.





