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INTRODUCTION
SPECIAL ISSUE

EU law in the era of digitisation: on strategic litigation causes, actors and processes

Editors: Elaine Fahey (City St. Georges, University of London), Fabien Terpan (Sciences Po
Grenoble) & Rebecca Zahn (University of Strathclyde)

Overview

This Special Issue has been prepared in the framework of EUFutures, a research network funded by
UACES and the James Madison Charitable Fund, whose main objective is to forge an interdisciplinary
network of scholars working on EU law from the perspective of different disciplines, and interested in
cross-disciplinary approaches to law and EU integration.!

The Special Issue aims to assess the litigation strategies of interest groups in the digital field, at EU level
and in the Member States, to analyse why these strategies were chosen, to explain the successes and
failures of these interest groups, bottom-up, with a view to assessing the chances of success of future
litigation. In doing so we seek to bridge the gap between the literature focusing on the most recent
developments of digital law and the literature dealing with strategic litigation. The Special Issue has the
overarching aim of demonstrating how integration through law in the EU has shifted decidedly towards
a court-centric perspective.

EU integration through EU law: contemporary perspectives

Most scholars agree that law has been instrumental in fostering the EU integration process. The seminal
work of Cappelleti, Seccombe and Weiler? has developed into a mainstream approach known as
“Integration through Law” (ITL), which assumes that EU integration is triggered by law and courts, and
more specifically by the European Court of Justice (CJEU). This approach goes as far as saying that the
CJEU compensated for the blockades of decision-making in the Council of Ministers at a time when
Qualified Majority Voting was not used, i.e. in between the Luxemburg compromise (1966) and the
Single European Act (1986). Drawing on this, a large strand of academic literature has developed,
showing how the Court, sometimes seen as a political actor®, exerted judicial activism* to influence the
development of EU law in many fields.

This is not to say that ITL has become established without being criticized, quite the contrary. Critics
even emerged from its de factor Alma Mater, the European University Institute, when a group of legal
scholars® revisited the ITL doctrine, focusing on its limits and highlighting its normative character.
Several developments starting in the 1990s support the claim that law and the CJEU have lost their
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centrality in EU integration: the increasing use of soft law®, the eventual self-restraint of the CJEU’,
differentiated integration® and even disintegration processes® such as Brexit and the rise of illiberalism
in Poland and Hungary.

However, if ITL has been rightly questioned in the academy, it retains a large number of supporters,
from Kelemen® arguing that a form of Eurolegalism, replicating the rise of legalism in the United States,
has developed in Europe, to Bradford!! focusing on the so-called “Brussels effect” whereby European
Union rules affect the behaviour of many international actors seeking access to the internal market. In
this Special Issue, we argue that ITL remains central but needs to be more and more studied through a
bottom-up rather than a top-down perspective.

Top-down approaches focusing on the CJEU remain mainstream among lawyers but also in political
science. A large number of publications still analyse the autonomy of the CJEU from the Member States
in particular®?, its influence through continued activism, and the reasons why the judges would exert
activism, be it due to an ideological bias towards integration®3, or over-constitutionalisation*.

Bottom-up approaches have developed, helping to refine the ITL approach, and opening up new
directions for EU law. Assuming that the CJEU is an embedded actor within a complex multilevel
system®®, it is important not only to focus on the CJEU and its case-law but also to better understand the
actors bringing cases to the Court. The role of the Commission as the guardian of the Treaties has been
largely studied, included its eventual self-limitation in bringing infringement cases in the recent period?®.
Similarly, it has been argued that national judges'’ and lawyers'® have contributed to the empowerment
of the CJEU while fulfilling their own objectives through litigation strategies. Some even as a result
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conceptualize the EU as a “law state” — “an unbalanced polity that lacks coercive and administrative

capacity and governs primarily through an expansive network of judicial institutions”.®

Focussing upon interest groups and the methods of EU law

Interest groups, defined as ‘organised private actors seeking to influence political decision-making’?,
have also made use of strategic litigation among other instruments of influence such as lobbying or using
public opinion?!. The fact that the CJEU has advanced an extensive interpretation of direct effect has
benefited to a large number of interest groups, who were offered new avenues to defend their individual
rights, before national courts very often, and sometimes before the European courts. The expansion of
the EU competences has also offered new opportunities that interest groups have seized, in areas such
as anti-discrimination policies?® or climate change?.

The easiest route for strategic litigation by interest groups is at Member States level, through procedures
involving national courts, while potentially involving the CJEU if a preliminary reference is made. In
addition, interest groups can also have direct access to the CJEU, under restrictive conditions, and bring
cases against legal acts of the EU institutions. When it comes to controlling the implementation of EU
law by Member States at national level, access to the CJEU is only indirect, and depends on the
willingness of the Commission, acting as the guardian of the Treaties, to follow a demand made by an
interest group and to bring a case before the CJEU.

Not all interest groups choose to litigate. Jacquot and Vitale?*, for instance, have shown that women
lobbies, contrary to Roma lobbies, usually opt against litigation, favouring an insider strategy based on
proximity with decision-makers. While an important strand of the literature has sought to explain the
successes of interest groups when lobbying the EU institutions?®, fewer studies try to understand why
strategic litigation in general and certain litigation strategies in particular are pursued by interest groups,
beyond the analysis of individual cases. A large quantitative study? as well as some qualitative studies®’,
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have tried to find out the factors determining the choice to litigate. But, once the choice is made to bring
a case before a court, what makes this strategic choice successful, or more likely to be successful?

The purpose of this Special Issue is to study the use of strategic litigation by interest groups and
uncover the factors determining the successes (and potential successes) of these strategies, in the
past and for the future.

In the framework of this Special Issue, and to ensure an element of coherence between the papers,
strategic litigation consists of “(the intention of) legal action through a judicial mechanism in order to
secure an outcome, either by an affected party or on behalf of an affected party” % The objective of these
strategies might be to create legal change, political change and/or social change. Strategic litigation is
thus understood here as form of legal mobilization to influence policies and political processes used by
many actors.?® The use of this definition does not aim to be definitive, and we recognise that, although
widely used, the term strategic litigation has a variety of highly contestable meanings. Despite the
proliferation of the term and its salience for EU law, no specific definition of the term can be said to
accurately capture the breadth of emerging activity.*® New definitions and understanding of the term
entail a greater need to capture its methodological elements and the means by which it is considered and
addressed. We argue, accordingly, that strategic litigation should become an important field of research
in different areas of law at national, EU as well as international law, and specifically as a methodology
question. It also represents an important intersection in EU law between law and politics worth of further
exploration.

Existing studies have focused on different areas such as international criminal justice®!, climate change®,
human rights®, and social law®. This Special Issue focuses on ‘digital law’, broadly framed so as to
include digital aspects of other policy fields. *Digital law’, as a relatively recent field of EU law, can be
seen as a legal (battle)field where interest groups not only lobby EU institutions but also implement
litigation strategies. European Union digital law has developed as an emerging field with many recent
specific laws such as, for instance, the GDPR, the Digital Markets Act, the Digital Services Act, the Al
Act, Data Governance Act and the NIS directives. Digital activities also have the potential to impact
other EU policies from competition law to internal market law and consumer protection. Digital
activities, governance and law-making also increasingly permeates EU external relations law. The
extraordinary span of law-making unsurprisingly has many consequences. The increasing body of
legislation relating to the digital domain is likely to generate many cases and rulings. Indeed, the case-
law of the CJEU on digital issues is expanding. Many disputes brought before the courts have opposed
two categories of litigants: economic interest groups, including the Big Tech, defending their material
interests, and interest groups acting in the name of citizens®. An examination of the use of strategic
litigation in this field is thus a timely endeavour.
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To answer our research question, we look at both actors and structures. Focusing on actors will help us
to provide a comprehensive understanding of the litigation process, from the choice to litigate, to the
outcome of the strategy (success or failure before courts). Focusing on structures will allow us to assess
changes in substantive and institutional/procedural law in order to assess whether these changes may or
may not increase the chances of success of strategic litigation.

Key elements of Special Issue

The different contributions to this Special Issue study several sub-fields of EU law in different but
complementary ways. They identify key cases and issues, the main interest groups involved, their
litigation strategies (and how these fit into an overall strategy), and the legal instruments and legal
procedures of use in a strategic litigation context. Against this background, the contributions look to
both legal and political explanations in order to test two main assumptions.

First, reasons for litigation successes and failures are of a purely legal nature. For example, the main
decisions of the CJEU in favour of privacy can be explained by the fact that privacy and data protection
have acquired a constitutional status with the EU Charter of Fundamental Rights becoming legally
binding. Many NGOs choose to litigate in the digital sector because they know that they are likely to
win the case. The success or failure depends on the type of litigation strategy that has been chosen by
the interest groups (e.g. litigation at domestic level vs litigation at EU level, when possible).

Second, the reasons for litigation successes and failures are mainly of a political nature. They reflect the
respective weight of actors and the interplay of influences within the European Union, where legislative
processes have possibly been dominated by elites, Big Tech and watered down through strategic
lobbying. This is not to say that the courts necessarily rule in favour of Big Tech. NGOs can compensate
for their lack of resources by joining forces, coordinating and adjusting their strategies to maximise their
chances of success.

Overview of articles
Drawing on different fields, including law, political science and public administration, the articles focus
upon the theory and practice of our research question.

Van der Pas shows how, in the field of data protection, several civil society actors engage with the EU
remedies system in order to attain their goals. This proliferation of strategies within the EU system raises
the question: who are these actors and why do they (not) choose an EU (extra-)legal avenue? This paper
explores the use of the EU remedies system by civil society actors in the field of data protection. It
shows how procedural law throughout the EU, but also within the EU system, could be more harmonized
and procedural hurdles lowered, in order to provide for effective means of enforcement.

Terpan and Saurugger seek to explain the success of the litigation strategies pursued by public interest
groups in transatlantic data transfers and argue litigation has taken an important place in the strategies
developed by these actors, as evidenced mainly by the number of public interest groups involved (at
least indirectly) in litigation and the legal expertise they mobilise. In terms of instruments, they conclude
from a legal analysis that NGOs developed strong legal arguments based on hard law, to which the
Commission has mainly countered with political commitments, at best soft law, on the part of the
American authorities. The search for legitimacy in the public can be seen as an additional reason why
the Court favoured a pro-privacy jurisprudence.

Golunova and Tas assess approaches to strategic litigation against tech companies in the areas of data
protection and online content regulation by mapping out strategic litigation lawsuits concerning two
crucial practices affecting the enjoyment of fundamental rights in the digital domain — personal data
processing and content moderation. The paper reflects upon ways to close the gap between the existing
strategic litigation efforts of civil society actors in response to different challenges to digital rights.



Fasel focuses on the strategic litigation by social media companies against the Austrian Communication
Platforms Act, a member state law adopted during the transition period from the E-Commerce Directive
to the DSA. The paper's case study shows how companies successfully used EU internal market
principles to challenge the Austrian law, paradoxically aligning their interests with the European
Commission's goal of preventing legal fragmentation within the EU. It argues that it is important to
consider the role of the DSA in the context of the EU's ambitions for industrial strategic autonomy and
digital sovereignty.

Tzanou and Vogiatzoglou show how mobilization is an emerging field yet one demonstrating many
shortcomings from a socio-legal studies perspective. They show how first, a lack of collective action
reveals a gap in the recognition of collective data protection harms. Second, a lack of actors and
problems from this area of mobilisation, reveal the problems of data protection mobilisation before the
CJEU and the changes this has effectuated. Third, a prevailing legal problem has been the protection of
the data protection rights of the majority, thus placing its experiences at the top of the hierarchy of EU
data protection problems compared to those of minoritized data subjects.

Fahey examines the place of EU law in the actions of Max Schrems and his ‘linked’ NGO, None of your
Business (‘noyb’), in the context of its predominantly transatlantic nature. Existing literature pays
insufficient attention to the narrow focus by Schrems on EU-US data transfers and the ways in which
his use of EU law is mostly outside of EU court rooms and also outside of EU lobbying channels. The
paper thus explores the place of EU law in the work of Schrems - often taking place outside of Court
rooms and official lobbying channels when challenging EU data transfers . Fahey draws attention to the
links between lobbying and litigation as to EU data transfers and beyond mirrored in the work of noyb
- where little caselaw exists per se - and where broader aims and means are at stake necessitating a
broader reach. The focus upon the ‘/ocus’ adds to research highlighting the procedural limitations of the
EU law system. It supports a broader framing of strategic litigation in understanding data transfers and
the broader ‘Brussels effects’ of the work of Schrems.

Overall, the Special Issue seeks to add value to understanding emerging questions of EU law. We also
draw attention to future directions of methodologies of EU law and the directions of the EU’s digital
transformation, and demonstrate the many factors influencing the evolution of EU law.



