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Behavioural Economics in EU Competition Law: Article 102 

TFEU, the Digital Markets Act, and Informed Assumptions of 

Irrationality 

 Ryan Stones* 

This article analyses how EU competition law uses insights from behavioural 

economics to determine whether business conduct is illegal. Various Article 102 

TFEU decisions against Microsoft, Google, Amazon, and Apple have reflected 

behavioural findings on non-rational decision-making, as do obligations imposed on 

gatekeepers by the Digital Markets Act (DMA). Regardless of whether one accepts 

the underpinning analysis, behavioural economics is informing EU competition law. 

The issue is how it should do so. Both Article 102 enforcement and the DMA 

incorporate behavioural economics in different ways, neither of which is simply a 

corollary of being “ex post antitrust” or “ex ante regulation”. It is argued that the 

certainty of Article 102 enforcement would benefit from replicating the DMA’s 

informed assumptions of irrationality. While the Commission’s current approach of 

context-specific factual analysis when applying Article 102 faithfully captures the 

contingency of biases in behavioural economics and facilitates accurate outcomes, it 

has resulted in uncertainty as to when conduct is prohibited. The DMA’s assumptions 

of irrationality admittedly distort behavioural economics and will produce some 

inaccurate outcomes. Nevertheless, if suitably informed by research and enforcement 

experience, assumptions of irrationality offer the opportunity for Article 102 decisions 

to reflect behavioural insights without abandoning legal certainty. 

JEL Codes: B20; B50; D01; D90; K00; K21 

 

I. Introduction 
 

Whether business conduct harms competition depends on how others respond. Consider a firm 

that significantly increases its prices. If its customers react by flocking to cheaper rivals and a 

wave of new alternatives appear to undercut the price hike, it is difficult to conclude that there 

has been a harm worthy of legal punishment. But if consumers continue purchasing at the 

inflated price or new rivals fail to materialise, findings of harm and the need for legal 

intervention are easier to reach. As an additional illustration, the preinstallation of apps on a 

smartphone seems innocuous if we expect that users will still seek out better alternatives. But 

                                                 
* Senior Lecturer in Law at City St George’s, University of London. An earlier version of this article benefitted 

from helpful feedback from Niamh Dunne, Pablo Ibáñez Colomo, and Giulio Kowalski, as well as from City 

colleagues when a draft was presented as part of the City Law School Staff Research Seminar series. In accordance 

with the ASCOLA Transparency and Disclosure Declaration, I can confirm that this research has not received 

direct or indirect financial support, was not commissioned, and there are no personal or material conflicts of 

interest. 
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if users just stick with preinstalled offerings regardless of their quality, these apps may have an 

unmerited advantage over superior competitors. Legal punishment of preinstallation then 

appears easier to justify.  

As these simplified examples suggest, how consumers and rivals act in response to 

business conduct can lead to different conclusions on whether harm to competition seems 

likely. As a consequence, our understanding of decision-making can inform the shape and 

application of competition law to market behaviour. 

Perhaps the most prolific portrait of how businesses and consumers act is offered by 

neoclassical microeconomic theory, which assumes rationality. Rational decision-making 

involves considering the options available, evaluating their costs and benefits, and accurately 

choosing the course that optimally satisfies preferences (welfare, happiness, money).1 The 

expectation is of shrewd behaviour by businesses and consumers to act in their best interests. 

Its supporters have argued that rationality and the outcomes it predicts can be demonstrated 

empirically.2 Indeed, it is considered so strong that rationality has facilitated the deployment 

of neoclassical microeconomic analysis to ‘all human behaviour’,3 including law.4 The 

consequences of assuming rational decision-making for competition law (or “antitrust”) were 

explored by scholars associated with the University of Chicago from the 1950s to 1980s. They 

reasoned that if consumers engage in savvy switching to the cheapest offering available, new 

entrants are enticed in by inflated prices, and businesses only do things that maximise their 

profits, then several potential harms to competition would either not arise or would be punished 

                                                 
1 Oskar Lange, ‘The Scope and Method of Economics’ (1945) 13 Rev Econ Stud 19, 30; Paul Samuelson, 

Foundations of Economic Analysis (Harvard University Press 1947) 97–98; Ward Edwards, ‘The Theory of 

Decision Making’ (1954) 51 Psych Bull 380. 
2 Milton Friedman, ‘The Methodology of Positive Economics’ in Essays in Positive Economics (Chicago 

University Press 1953). 
3 Gary Becker, The Economic Approach to Human Behavior (University of Chicago Press 1976) p.8. 
4 eg Richard Posner, Economic Analysis of Law (Little, Brown & Co 1973). 
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by the market, removing the need for additional reprimand through law.5 Although US courts 

have occasionally embraced this logic to alter antitrust doctrines,6 there are no comparable 

illustrations of EU competition law being consciously shaped by an assumption of rationality.  

In contrast, this article analyses how the European Commission, Courts, and legislators 

have increasingly reflected the alternative picture of decision-making offered by behavioural 

economics to reach conclusions on competitive harm and, ultimately, the legality of business 

conduct. Behavioural economics explores deviations from rationality owing to cognitive biases 

and reliance upon simple rules of thumb. Since appearing in decisions against Microsoft in the 

2000s,7 EU competition law has increasingly echoed insights from behavioural economics, 

particularly in its attempts to tame the titans of the digital economy. This is visible in two areas 

of activity: the enforcement of Article 102 TFEU, which prohibits abuse of market dominance; 

and the Digital Markets Act (DMA), which imposes obligations on certain core platform 

services.8 Literature on behavioural economics and EU competition law is scarce,9 yet recent 

years have witnessed not just the arrival of the DMA, but decisions against Alphabet/Google,10 

Amazon,11 and Apple12 that continue to illustrate its insights. 

                                                 
5 eg Richard Posner, ‘The Chicago School of Antitrust Analysis’ (1978) 127 U Pa L Rev 925. 
6 eg Continental TV v GTE Sylvania (1977) 433 US 36; Leegin Creative Leather Products v PSKS (2007) 551 US 

877 (sequentially overturning per se illegality for restraints between manufacturers and retailers owing to rational 

explanations); Brooke Group v Brown & Williamson Tobacco Corp (1993) 509 US 209 (making unlawful 

predation harder to establish owing to faith in new entry). 
7 Microsoft [2004] (Case COMP/C-3/37.792); Microsoft (tying) [2009] (Case COMP/C-3/39.530). 
8 Regulation (EU) 2022/1925 on Contestable and Fair Markets in the Digital Sector (Digital Markets Act) 2022 

(OJ L265/1). While the recitals establish distance from Articles 101 and 102 TFEU, this article includes the DMA 

as a facet of EU competition law owing to the compatibility of their aims and as the DMA was inspired by prior 

antitrust enforcement. 
9 Exceptions include: Pinar Akman and Luke Garrod, ‘When Are Excessive Prices Unfair?’ (2011) 7 JCL&E 403; 

Roger Van den Bergh, ‘Behavioral Antitrust: Not Ready for the Main Stage’ (2013) 9 JCL&E 203; Amelia 

Fletcher, ‘The EU Google Decisions: Extreme Enforcement or the Tip of The Behavioral Iceberg?’ [2019] CPI; 

Andreas Heinemann, ‘Facts Over Theory: The Contribution of Behavioral Economics to Competition Law’ [2019] 

CPI; Amelia Fletcher and Zita Vasas, ‘Implementing the DMA: The Role of Behavioural Insights’ (2024) 15 

JECLAP 456. 
10 Google Search (Shopping) [2017] (AT.39740); Google Android [2018] (AT.40099). 
11 Amazon Marketplace and Amazon Buy Box [2022] (AT.40462) and (AT.40703). 
12 Apple – App Store Practices (Music Streaming) [2024] (AT.40437). 
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The purpose of this article is not just to chart this growing impact, but to analyse how 

behavioural economics has been and should be used in EU competition law to determine the 

legality of business conduct. Article 102 decisions and the DMA incorporate biased decision-

making differently, neither of which is simply a corollary of being “ex post antitrust” or “ex 

ante regulation”. They embody alternative approaches to the especially difficult task of 

translating behavioural economics into law. On the one hand, behavioural literature stresses 

that the prevalence of biases and their competitive consequences are contingent, which 

naturally recommends reaching conclusions on illegality through individualised, context-

specific factual analysis. However, such an approach undermines legal certainty, which is 

achieved by deciding legality on the application of fewer, simpler conditions. While this 

tension is somewhat analogous to general writing on “rules” and “standards”,13 and is related 

to discussion of “form” and “effects” in competition scholarship,14 behavioural antitrust 

represents a distinct – and especially tough – balancing act between accuracy and certainty. 

It will be argued that the use of behavioural economics in Article 102 decisions has got 

this balance wrong. The Commission has faithfully reflected the contingency of behavioural 

insights when identifying abuses through context-specific analysis that factually demonstrates 

biased decision-making. But while accurately prohibiting the behaviourally “bad”, this 

approach has introduced additional uncertainty as to when conduct will be illegal. Instead, 

Article 102 decisions should borrow the DMA’s use of informed assumptions of irrationality. 

While scholarship tends to focus upon how Article 102 enforcement has influenced the DMA,15 

the opposite direction of influence will be recommended on the question of how to incorporate 

behavioural economics into competition policy. Unlike Article 102 decision-making, the 

                                                 
13 eg Pierre Schlag, ‘Rules and Standards’ (1985) 33 UCLA L Rev 379; Louis Kaplow, ‘Rules Versus Standards: 

An Economic Analysis’ (1992) 42 Duke LJ 557. 
14 See discussion accompanying fn 163-171. 
15 eg Jacques Crémer and others, ‘Enforcing the Digital Markets Act: Institutional Choices, Compliance, and 

Antitrust’ (2023) 11 JAE 315, 313. 
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DMA’s obligations take biased behaviour and its anticompetitive consequences for granted, 

leaving illegality to be determined by the application of fewer, simpler conduct requirements. 

These assumptions displace context-specific factual analysis, which is what makes compliance 

with the DMA relatively more certain than Article 102. Admittedly, assuming irrationality to 

increase certainty is a major distortion of behavioural economics and will lead to some 

erroneous findings of illegality. But the DMA’s assumptions are still informed by research on 

the likelihood of biased behaviour and experience, not least Commission decisions enforcing 

Article 102 in similar circumstances. Article 102 jurisprudence could be revised to similarly 

incorporate informed assumptions of irrationality for different types of abuse, thereby reducing 

case-by-case analysis and increasing the foreseeability of enforcement outcomes. This would 

undoubtedly go against the broader jurisprudential trend of introducing more and more context-

specific analysis into the application of Article 102. Nevertheless, informed assumptions of 

irrationality offer a more balanced reconciliation of economic accuracy with legal certainty 

when integrating behavioural insights into EU competition law. 

Section II offers an overview of behavioural economics and how it can shape antitrust. 

Section III explores where behavioural insights can be found in Article 102 enforcement and 

the DMA. Section IV analyses the difficulty of translating behavioural economics into law, 

recommending that Article 102 case law should take inspiration from the DMA’s informed 

assumptions of irrationality to offer greater certainty to businesses. 

II. Decision-Making from a Behavioural Perspective: An Overview 
 

i. Behavioural Economics and Behavioural “Law and Economics” 

 

Behavioural economics challenges the assumption of rationality deployed in neoclassical 

microeconomics and its expectations of behaviour. In the 1950s, Herbert Simon argued that 
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cognitive limitations commonly lead to reliance upon simplification devices.16 He labelled this 

bounded rationality, where rules of thumb (“heuristics”) simplify complexity and merely 

“satisfice”, rather than optimise, welfare. While Simon highlighted the problem, kick-starting 

the voluminous empirical literature questioning rationality was left to two psychologists: Amos 

Tversky and Daniel Kahneman. Their pioneering work throughout the 1970s began with 

reflections on several cognitive processes deviating from basic rules of probability,17 before 

constructing their broader “prospect theory” for understanding judgement under uncertainty.18 

Although the ensuing contributors to behavioural economics are numerous, both Kahneman19 

and Richard Thaler20 have been especially prominent in exploring deviations from rationality. 

Its proponents claim to have addressed the ‘gauntlet of poor excuses and implausible alternative 

explanations’ offered to defend rationality,21 in particular by demonstrating that biases are 

relevant in real-world market contexts, not just controlled experiments.22 While once a small 

presence on the fringes, behavioural economics has since become a rich, mainstream field, 

spawning myriad books, articles, and two Nobel Memorial Prizes.23 

Manifold biases have been identified in behavioural research, leading to different 

outcomes from those predicted when rationality is assumed.24 The following biases are of 

particular relevance for competition law: 

                                                 
16 Herbert Simon, ‘A Behavioral Model of Rational Choice’ (1955) 69 QJE 99. 
17 Amos Tversky and Daniel Kahneman, ‘Judgment under Uncertainty: Heuristics and Biases’ (1974) 185 Science 

1124. 
18 Daniel Kahneman and Amos Tversky, ‘Prospect Theory: An Analysis of Decision under Risk’ (1979) 47 

Econometrica 263. 
19 eg Daniel Kahneman, Thinking, Fast and Slow (Penguin 2011). 
20 eg Richard Thaler, Misbehaving: The Making of Behavioural Economics (Penguin 2016). 
21 ibid p.7. 
22 Thomas Russell and Richard Thaler, ‘The Relevance of Quasi Rationality in Competitive Markets’ (1985) 75 

AER 1071, 1074. 
23 Kahneman (2002) and Thaler (2017). 
24 Kahneman (n 19) pp.13, 20-25, 105. 
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• Availability (or Saliency): the visibility of phenomena significantly affects decision-

making and judgement.25 For instance, the prominence of aeroplane disasters leads to 

significant overestimation of their likelihood.  

• Fairness: rational opportunities for gain may not be undertaken due to considerations 

of fairness.26 

• Framing: the way an issue is presented influences responses, even if substantive 

outcomes are identical.27 For example, consumers respond more favourably to 

foregoing discounts than accepting equivalent surcharges.  

• Hindsight: estimations of the probability of past events occurring or succeeding are 

higher when guessed in the knowledge that they did occur or succeed, which would not 

have been thought so likely at the time.28  

• Hyperbolic Discounting: being more inclined to take a smaller gain today over a larger 

future gain due to lack of self-control.29 

• Loss Aversion: losses weigh heavier than equivalent gains, meaning more effort to 

reduce their likelihood.30 

• Overconfidence (or Optimism): focusing on positive over negative indicators or 

overestimating the likelihood of success.31  

• Status Quo (or Inertia): sticking with the current circumstances, even if it would be 

better to switch.32 

                                                 
25 Tversky and Kahneman (n 17) 1127–1128; Kahneman (n 19) pp.129-135. 
26 Daniel Kahneman, Jack L Knetsch and Richard Thaler, ‘Fairness and the Assumptions of Economics’ (1986) 

59 J Bus S285. 
27 Amos Tversky and Daniel Kahneman, ‘Rational Choice and the Framing of Decisions’ (1986) 59 J Bus S251, 

S261. 
28 Kahneman (n 19) pp.202-204. 
29 Thaler (n 20) pp.87-91, 104-106. 
30 Tversky and Kahneman (n 27) S255–S258; Kahneman (n 19) pp.300-303, 345-346. 
31 Kahneman (n 19) pp.212-220, 250-264. 
32 Richard Thaler and Cass Sunstein, Nudge (Penguin 2009) pp.37-39. 
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The impact of such biases has filtered through into other fields where the assumption 

of rationality has been applied, including the neo-classical “law and economics” movement.33 

Once again, the predictive power of neo-classical “law and economics” depends on an 

expectation that legal subjects understand the costs and benefits of various courses of action 

and rationally choose the optimal response.34 While its heyday ran through the 1970s and 

1980s, it was not until the late 1990s that behavioural critiques seriously developed.35 A 

milestone was the 1998 article by Jolls, Sunstein, and Thaler which explored how analysis of 

various legal issues changed if the rational subject of neo-classical “law and economics” was 

replaced with the biased decision-maker of behavioural economics.36 Going from description 

to prescription, behavioural insights have also informed how to regulate better.37 This has found 

its most influential articulation as Thaler and Sunstein’s “nudge” theory. As the context in 

which decisions are made affects outcomes, governmental alterations to this context can 

“nudge” individuals towards better realising their own goals and/or the public interest.38 Such 

behavioural regulation is often achieved through switched defaults, comprehensible 

presentation of information, or exploiting emotional responses.39 

Although the focus of nudging is usually on regulatory changes to achieve “goods”, 

businesses may also exploit consumer biases. While often directed towards bolstering 

consumer protection rules, this is also applicable to competition law. 

ii. Behavioural Antitrust  

 

                                                 
33 eg Eyal Zamir and Doron Teichman, Behavioral Law and Economics (OUP 2018). 
34 eg Posner (n 4) p.1.  
35 eg Russell Korobkin and Thomas Ulen, ‘Law and Behavioral Science: Removing the Rationality Assumption 

from Law and Economics’ (2000) 88 Calif L Rev 1051. 
36 Christine Jolls, Cass Sunstein and Richard Thaler, ‘A Behavioral Approach to Law and Economics’ (1997) 50 

Stan L Rev 1471. 
37 ibid 1522, 1541–1542. 
38 Thaler and Sunstein (n 32) pp.5-6, 9. 
39 ibid pp.38-39, 93-94. 
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Behavioural antitrust scholarship developed in the US to challenge how the assumption of 

rationality had come to shape several legal doctrines.40 The earliest analysis of competition law 

invoking biased decision-making was probably Gerla’s 1985 discussion of predatory pricing, 

drawing on Tversky and Kahneman.41 However, it was the extensive writing of Avishalom Tor 

and Maurice Stucke throughout the 2000s and 2010s that noticeably developed behavioural 

antitrust as a distinct analytical approach.42 Their aim was to use insights into biases to inform 

a more accurate picture of decision-making, the resultant competitive consequences, and, 

ultimately, illegality. Three examples can illustrate how rational and behavioural perspectives 

offer different approaches to enforcing competition law.43 

The first is market entry. The likelihood of new entry informs several aspects of 

competition law, such as whether firms are dominant under Article 10244 and establishing 

illegal predation in US antitrust.45 If rationality is assumed, any exercise of power in a market 

unprotected by barriers will attract new entrants, recognition of which by incumbents may deter 

such behaviour in the first place.46 But from a behavioural perspective, entry is more complex. 

Biased decision-making can lead to less entry if potential entrants are deterred by the 

availability and saliency of past failures.47 Conversely, overconfidence and optimism might 

lead to more entry than is rational as firms overestimate their competence, downplay the risks 

                                                 
40 See n 5-6. 
41 Harry Gerla, ‘The Psychology of Predatory Pricing: Why Predatory Pricing Pays’ (1985) 39 Sw LJ 755. 
42 eg Maurice Stucke, ‘Behavioral Antitrust and Monopolization’ (2012) 8 JCL&E 545; Avishalom Tor, 

‘Understanding Behavioral Antitrust’ (2013) 92 Tex L Rev 573. 
43 For other examples: Maurice Stucke, ‘Behavioral Economists at the Gate: Antitrust in the Twenty-First Century’ 

(2006) 38 Loy U Chi LJ 513, Stucke, ‘Monopolization’ (n 42). 
44 Guidance on the Commission’s enforcement priorities in applying [Article 102 TFEU] to abusive exclusionary 

conduct by dominant undertakings 2009 (OJ C 45/7) paras 16–17. 
45 Brooke Group (n 6). 
46 Posner (n 5) 944–945. 
47 Avishalom Tor, ‘The Fable of Entry: Bounded Rationality, Market Discipline, and Legal Policy’ (2002) 101 

Mich L Rev 482, 533; Amanda Reeves and Maurice Stucke, ‘Behavioral Antitrust’ (2011) 86 Ind LJ 1527, 1559. 
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of failure, and amplify their chances of success.48 Whether more entry than predicted by 

assuming rationality translates into more effective competition is not obvious: the heightened 

pressure caused by unwise entry may eliminate those who would have otherwise been more 

successful in challenging existing market power;49 however, overrepresentation of 

inexperienced start-ups may shift emphasis towards innovation-based competition that might 

challenge incumbents more intensely.50 Biased decision-making therefore makes the likelihood 

of market entry and its impact upon competition more complex than the assumption of 

rationality suggests.  

A second example is resale price maintenance (“RPM”), which is the fixing of prices 

between manufacturers and their independent resellers. Preventing discounts and thereby 

reducing sales  is only rational if it offers additional benefits that consumers appreciate, such 

as maintaining a luxury image or incentivising retailers to offer sales services.51 However, 

behavioural scholarship suggests that biases make RPM more likely than is rational owing to 

exaggerated fears of price cuts and of free-riding on investments in sales services by other 

retailers.52 This may be attributable to the cognitive availability of instances of retailers 

discounting, loss aversion to brand damage, and concerns about the unfairness of free-riding,53 

though some firms might gradually learn that their fears are misguided.54 Even if non-rational 

RPM does materialise, behavioural analysis suggests that any harm to consumers is dependent 

                                                 
48 Colin Camerer and Dan Lovallo, ‘Overconfidence and Excess Entry: An Experimental Approach’ (1999) 89 

AER 306, 506–507; Tor, ‘Entry’ (n 47) 504–505, 510–511. 
49 Tor, ‘Entry’ (n 47) 531–532. 
50 ibid 537–543. 
51 Ward Bowman, ‘The Prerequisites and Effects of Resale Price Maintenance’ (1954) 22 U Chi L Rev 825; 

Leegin (n 6) [20]-[21]. 
52 Avishalom Tor and William Rinner, ‘Behavioral Antitrust: A New Approach to the Rule of Reason after Leegin’ 

(2011) 2011 U Ill L Rev 805. 
53 ibid 821. 
54 ibid 839. 
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on its prevalence throughout the market.55 Again, acknowledgement of biases on whether to 

engage in RPM is more nuanced than the optimistic conclusions of assuming rationality. 

A third example is excessive pricing. In the absence of competitors and presence of 

significant barriers to entry, it is rational for a profit-maximising firm to extract wealth from 

consumers through increasing prices.56 But behavioural analysis suggests that this may not 

always occur owing to biases affecting both sides. Perceptions of fairness cause customers to 

react negatively to opportunism and change their future buying patterns, perhaps ceasing all 

purchases even if rational to continue.57 The impact of fairness may also lead firms to forgo 

profitable increases, especially if they are averse to losses caused by any customer backlash.58 

This rather relaxed attitude towards excessive pricing illustrates that behavioural antitrust is 

not necessarily more interventionist than when rationality is assumed.59 

Despite the breadth of US scholarship covering various enforcement issues and the bold 

claim that it would ‘carry antitrust into the twenty-first century’,60 the practical impact of 

behavioural antitrust on US doctrine is almost non-existent.61 Its insights have, however, been 

reflected to a much greater extent in the EU.  

III. Reflections of Behavioural Economics in EU Competition Law 
 

It would be an overstatement to suggest that EU competition law is wholeheartedly rooted in a 

behavioural understanding of market decision-making. Still, its findings are perceptible in two 

                                                 
55 ibid 817. 
56 Thaler (n 20) p.128. 
57 Kahneman, Knetsch and Thaler (n 26) S295–S296; Thaler (n 20) pp.128-129. 
58 Tor, ‘Understanding’ (n 42) 598–599. 
59 For a more nuanced application of behavioural insights to excessive pricing: Akman and Garrod (n 9). 
60 Stucke, ‘Behavioral Economists’ (n 43) 516. 
61 Save for Eastman Kodak Co v Image Technical Services (1992) 504 US 451. Even this can only be claimed 

retrospectively for behavioural antitrust. 
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major areas of activity. First, some of the biggest Commission decisions pursuant to Article 

102 TFEU have reflected behavioural insights to reach conclusions on dominance, abuse, and, 

ultimately, illegality.62 Second, biased user behaviour has informed the obligations imposed by 

the DMA on gatekeepers of the digital economy. Each will be discussed in turn. 

i. Article 102 Enforcement  

 

Article 102 TFEU prohibits the abuse of market dominance. Dominance is a position of 

economic strength or independence from competitive constraints imposed by rival businesses 

and customers.63 Such firms have a special responsibility not to distort competition through 

conduct that amounts to an abuse,64 understood as behaviour that is not “competition on the 

merits”.65  

In several decisions pursuant to Article 102, the Commission’s reasoning has reflected 

insights from behavioural economics that reject rational explanations of consumer behaviour. 

These are not small, insignificant investigations, but represent some of the most ambitious – 

and controversial – applications of EU competition law in recent decades. The influence of 

behavioural economics is visible in Commission findings of abusive tying, illegal self-

preferencing, and dominance in aftermarkets. While the explicitness of reliance on behavioural 

insights varies, in all three instances the Commission would have reached different conclusions 

if it had simply accepted the consequences of assuming rationality. Overtly or implicitly, the 

outcomes of these decisions relied upon it finding individuals to be biased decision-makers. 

                                                 
62 Behavioural insights may also be relevant to other aspects of Article 102 (eg market definition, remedies) but 

this article focuses on dominance and abuse. 
63 Case 85/76 Hoffmann-La Roche v Commission EU:C:1979:36 [38]; Article 102 Guidance (n 44) para. 10. 
64 Case 322/18 NV Nederlandsche Banden Industrie Michelin v Commission EU:C:1983:313 [57]. 
65 See Case C-377/20 Servizio Elettrico Nazionale v Autorità Garante della Concorrenza e del Mercato 

EU:C:2022:379. 
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Non-compliance with Article 102 as a result of tying/bundling offers the most plentiful 

and direct instances of behavioural insights in Commission decisions. Tying involves power in 

one market being used to increase a firm’s position in a second through requiring or 

incentivising combined purchase or use across both.66 The appeal of the firm’s offering in the 

first market may inhibit consumers from purchasing even superior alternatives in the second 

market, thereby giving the dominant firm an unmerited competitive advantage. Over the last 

two decades, a particular form of tying has provided repeated entry points for behavioral 

economics into Article 102 enforcement: pre-installation. In 2004, the Commission adopted a 

prohibition decision against Microsoft partly for tying its Windows operating system (“OS”) 

with its Windows Media Player (“WMP”).67 As a result of licensing agreements with computer 

manufacturers, devices using Windows OS came with WMP preinstalled and unable to be 

removed. Analogous conduct was further scrutinised in a 2009 commitment decision, as 

Microsoft had similarly required manufacturers using Windows OS to preinstall its Internet 

Explorer browser.68 In 2018, Alphabet was also fined for only allowing smartphone 

manufacturers to include its Play Store – the channel through which all other apps could be 

downloaded – if they also pre-installed the Google Search app and the Google Chrome app on 

their devices.69 The conclusions in all three preinstallation decisions were dependent upon the 

Commission recognising the presence and anticompetitive consequences of the status quo bias, 

as a rational user response would not lead to any harm. As Microsoft and Google did not 

prevent the downloading of alternative software or apps, rational users would be expected to 

switch to rival offerings if the default was not the best available, meaning that preinstallation 

                                                 
66 For simplicity, “tying” will be used to cover all forms of tying and bundling. 
67 Microsoft (2004 Decision) (n 7). Upheld: Case T-204/01 Microsoft v Commission EU:T:2007:289. 
68 Microsoft (2009 Commitments) (n 7). 
69 Android (2018 Decision) (n 10). Upheld: Case T-604/18 Google and Alphabet v Commission EU:T:2022:541 

(though annulling findings on a different abuse regarding revenue sharing). In June 2025, Advocate General 

Kokott recommended that the Court of Justice dismiss Google’s appeal against the General Court ruling. 
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itself would have no bearing on market outcomes.70 However, the Commission refuted 

rationality in all three by acknowledging the impact of the status quo bias on how users 

responded to preinstallation, finding a propensity to stick with the default and a reluctance to 

download alternatives, even if better.71 The Commission’s engagement with behavioural 

insights in these decisions has grown more conspicuous over time. While more implicit in the 

2004 WMP decision which avoided the technical language of behavioural economics, its 2009 

commitment decision explicitly referenced how rival browsers had to ‘overcome users’ inertia’ 

to get them to download alternatives to the preinstalled Internet Explorer.72 Come the 2018 

Google Android decision, the Commission made repeated references to the status quo bias,73 

as did the General Court,74 which further highlighted the ‘distinction … between theoretical 

competition assumptions and the practical reality,’ meaning Google’s rationalist defences 

‘have little credibility or impact due to the ‘status quo’ bias’.75 In this way, insights into biases 

affecting user behaviour have informed findings that preinstallation is an abuse of dominance 

against Article102, contrary to the logical conclusions of assuming rationality. 

The second set of decisions where Article 102 enforcement has reflected behavioural 

biases concerns the abuse of self-preferencing. This is where users of one service offered by a 

dominant firm are steered towards a secondary service it also provides, potentially to the 

detriment of less prominent alternatives. This abuse was first advanced in the 2017 Google 

Search decision, where the Commission found that users of Google’s dominant general search 

                                                 
70 Microsoft (2004 Decision) (n 7) 830, 858; Microsoft (2007 GC) (n 67) [952]-[953], [996]-[997]; Android (2022 

GC) (n 69) [318]-[319], [539]-[542]. 
71 Microsoft (2004 Decision) (n 7) 845, 866–867, 979; Microsoft (2009 Commitments) (n 7) 45–48; Android (2018 

Decision) (n 10) 782, 805, 917, 923, 981. 
72 Microsoft (2009 Commitments) (n 7) 47. 
73 Android (2018 Decision) (n 10) 781, 812, 851, 861. 
74 Android (2022 GC) (n 69) eg [305], [539], [574], [583], [593] 
75 ibid [428]. 
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engine were directed towards its own comparison shopping service and away from rivals.76 

This was because Google’s shopping service was prominently and vividly displayed to users 

of its general search engine, while alternatives only appeared as ordinary results and, even 

there, were demoted by the algorithm.77 More recently, the 2022 Amazon Buy Box commitment 

decision can also be interpreted as an instance of self-preferencing.78 The Commission was 

concerned that when calculating the featured offer shown for a product on Amazon, responsible 

for at least 90% of sales,79 the algorithm gave priority over third party sellers to Amazon’s own 

offering and those who paid it to store and process their orders.80 Admittedly, both decisions 

on self-preferencing are less explicit on their behavioural underpinnings than the tying 

examples. However, its conclusion that self-preferencing was likely to result in anticompetitive 

foreclosure would not have been reached had the Commission assumed that users act rationally; 

the finding of illegality required acknowledgement of biased decision-making, linking 

behavioural insights directly to the outcomes in these decisions.81 This is because a rational 

actor would not be led astray by whatever was dangled in front of them, but would actively 

search for the best service or price available, therefore only resorting to the promoted offering 

if it was actually what they were looking for.82 Yet the Commission’s approach was to illustrate 

the harm to competition resulting from the non-rational user response to self-preferencing; 

these conclusions relied upon rejecting rationality by demonstrating the biased decision-

making of users. To that end, it amassed considerable evidence in Google Search that rival 

shopping services lost significant user traffic to Google’s own, regardless of their merits, owing 

                                                 
76 Google Search (2017 Decision) (n 10) 341. Upheld: Case T-612/17 Google and Alphabet v Commission 

EU:T:2021:763; Case C-48/22 P Google and Alphabet v Commission EU:C:2024:726. 
77 Google Search (2017 Decision) (n 10) 344. 
78 As Amazon accepted remedial commitments, the reasoning is relatively brief. 
79 Amazon Marketplace/Buy Box (n 11) 199–202. 
80 ibid 172–177. 
81 Hence why some interpret these decisions as illustrating behavioural economics, eg Fletcher (n 9); Amelia 

Fletcher and Zita Vasas, ‘Implications of Behavioural Economics for the Pro-Competitive Regulation of Digital 

Platforms’ (2024) 40 Oxf Rev Econ Policy 808; Fletcher and Vasas (n 9). 
82 As argued: Google Search (2017 Decision) (n 10) 534; Google Search (2021 GC) (n 76) [399]. 
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to its conduct.83 This was because users were drawn into clicking on Google’s vividly displayed 

shopping service,84 as well as only focusing on the top few search results on the first page when 

rivals were buried deeper.85 While avoiding behavioural terminology, what the Commission 

demonstrated was the effect of the availability/saliency bias on users, leading them to favour 

Google’s highly prominent offering over less tangible alternatives.86 By evidencing user faith 

in Google’s top search results being the most relevant and free of manipulation,87 the 

Commission’s decision also reflected the optimism and fairness biases which stopped more 

rational digging into the alternatives available. Recognising these biases also helps to 

understand the Commission’s comparatively terse reasoning in Amazon Buy Box. Although 

rational users would be expected to click through to see competing retailers beyond the featured 

offer identified by the algorithm, it instead concluded that ‘[m]ost consumers will only look at 

this unique Buy Box offer’,88 meaning alternative sellers ‘were therefore de facto scarcely 

visible’.89 In this way, the Commission’s findings on self-preferencing in these two important 

investigations were underpinned by a rejection of rationality and acceptance of biased user with 

potentially anticompetitive consequences. 

A third example of behavioural insights informing Article 102 enforcement is the 

question of dominance in aftermarkets. Aftermarkets are those following on from a primary 

market, such as ink cartridges, spare parts, and repair services for a printer. Firms in primary 

markets often restrict rivals from operating in their aftermarkets through refusing to supply 

spare parts, not licensing IP, or incentivising their customers against using alternatives, which 

                                                 
83 Google Search (2017 Decision) (n 10) 462–488, 540–588. 
84 ibid 371–377, 489–501. 
85 ibid 455. 
86 Fletcher (n 9). 
87 Google Search (2017 Decision) (n 10) 460, 535, 598. 
88 Amazon Marketplace/Buy Box (n 11) 207. 
89 ibid 211. 
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can lead to limited competition and exorbitant prices in aftermarkets. But if consumers are 

rational, they would factor in both primary market and all aftermarket costs when purchasing 

on the former.90 The logical conclusion is that even a monopolist in an aftermarket lacks power 

if it is disciplined by competition in the primary market where rational purchasers consider the 

entire lifecycle cost of a product.91 The European Commission has long accepted this rationalist 

defence against dominance when asked to find breaches of Article 102 in aftermarkets.92 But 

in the 2024 Apple (Music Streaming) decision concerning anti-steering obligations,93 it 

dismissed an attempt to use the same argument about rational lifecycle purchasing in the 

primary market – smartphones94 – to avoid a finding of dominance in a follow-on market – 

distribution of music streaming apps on Apple devices.95 The Commission demonstrated that 

this argument was premised on an unrealistic account of how buyers of new smartphones 

actually made purchasing decisions. While it would certainly be rational to consider both the 

device price and any costs on follow-on markets (such as the price of content bought through 

Apple apps), the evidence acquired by the Commission indicated that few purchasers 

considered these later ethereal fees, focusing instead upon more immediate factors (eg price, 

brand).96 As with an analogous US Supreme Court case often flagged as behavioural antitrust 

in action,97 the Commission’s reasoning reflected biased decision-making; that purchasers 

focus more upon the aspects of the tangible smartphone in the primary market over hazy 

aftermarket costs (i.e. availability/saliency bias), which might be assumed to be low (i.e. 

optimism) or dismissed as a problem for another day (i.e. hyperbolic discounting). Similar to 

                                                 
90 see Eastman Kodak (n 61) 495 (Scalia’s dissent). 
91 As Kodak argued: ibid 465–466. 
92 EFIM [2009] (Case COMP/C-3/39.391) (citing decisions back to 1995). 
93 These prevented app developers from telling users that the same content was available cheaper elsewhere: Apple 

(Streaming) (n 12) 825–826. 
94 Regardless, the primary market was insufficiently competitive: ibid 365–399. 
95 Though noting some differences from classic aftermarkets: ibid 363, 467. 
96 ibid 419–442, 465. 
97 Eastman Kodak (n 61) 473–475. See Avishalom Tor, ‘The Market, the Firm, and Behavioral Antitrust’ in Eyal 

Zamir and Doron Teichman (eds), The Oxford Handbook of Behavioral Economics and the Law (OUP 2014) 12. 
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the self-preferencing decisions, the behavioural underpinnings of the Commission’s analysis 

here are less explicit than with the preinstallation examples. However, it is clear that it rejected 

Apple’s rationality-orientated defence against finding dominance in an aftermarket on the basis 

of a realistic, non-rational account of purchaser behaviour. Had the Commission instead 

assumed rationality, it would have had to take a different route to establishing dominance and, 

ultimately, illegality. This makes its recognition of biased purchasing behaviour pivotal to the 

overall outcome.  

In this way, several Commission decisions taken pursuant to Article 102 and endorsed 

by the Courts have rejected rationality and, more or less overtly, reflected insights from 

behavioural economics. These decisions have seemingly inspired a similar approach in another 

area of EU competition law. 

ii. Digital Markets Act 

 

The DMA is the EU’s contribution to global legislative efforts to introduce regulatory regimes 

specifically targeted at addressing competition issues in the digital economy. Enacted in 

September 2022, it applies to providers of core platform services (“CPS”) that are designated 

as “gatekeepers”. The ten types of CPS include online intermediation services (eg app stores, 

online marketplaces), search engines, social networks, operating systems, and web browsers.98 

Whether a CPS is designated as a gatekeeper depends upon it being a significant and entrenched 

gateway for businesses to reach end users,99 determined either through quantitative 

presumptions or qualitative analysis by the European Commission.100 Gatekeepers are obliged 

to comply with several obligations, listed primarily in Articles 5, 6, and 7. Since the compliance 

                                                 
98 DMA Article 2(2). 
99 ibid Article 3(1). 
100 ibid Article 3(2) or (8). At time of writing, CPSs of Alphabet, Apple, Amazon, Booking, ByteDance, Meta, 

and Microsoft have been designated. 
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deadline for the first wave of designated gatekeepers passed in March 2024, the Commission 

has already initiated several proceedings for breach of the DMA’s obligations,101 leading to a 

€500 million fine for Apple in April 2025.102 

Unlike its often implicit reflection in Article 102 enforcement, the DMA was explicitly 

designed to incorporate insights from behavioural economics on biased decision-making and 

its anticompetitive consequences. This was clear in the Commission’s 2020 Impact 

Assessment, which includes a section discussing ‘Behavioural bias’ as a key issue in digital 

markets justifying new regulation.103 Platforms were said to routinely exploit cognitive 

fallibility through, for instance, presenting choices in a way ‘that ‘nudge’ users into certain 

decisions.’104 Citing behavioural research, this section also discussed inertia around switching 

even if better alternatives exist, vivid presentation triggering the availability bias, and, drawing 

on Google Android, the adverse competitive effects of pre-installation and defaults owing to 

the status quo bias.105 

The DMA as enacted reflects the Commission’s preparatory concerns about the 

competitive consequences of non-rational behaviour in digital markets. Five illustrations can 

be highlighted.106 

First, biases can inform which CPSs are designated as gatekeepers and therefore subject 

to the obligations of the DMA. Designation can result from a rebuttable presumption based on 

                                                 
101 ‘Commission Opens Non-Compliance Investigations against Alphabet, Apple and Meta under the Digital 

Markets Act’ (25 March 2024) <https://ec.europa.eu/commission/presscorner/detail/en/IP_24_1689> accessed 30 

July 2025. 
102 Apple - Online Intermediation Services - App Stores - AppStore - Art 5(4) [2025] (DMA.100109). 
103 ‘Staff Working Document: DMA Impact Assessment Report’ [80]-[82] <https://eur-lex.europa.eu/legal-

content/EN/TXT/?uri=CELEX%3A52020SC0363> accessed 30 July 2025. 
104 ibid [80]. 
105 ibid [80]-[82]. 
106 A sixth could be the Article 5(2) prohibition on use of personal data without informed consent, but that is more 

about the General Data Protection Regulation (2016/679), so is not discussed here. 
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meeting quantitative thresholds107 or a more searching qualitative analysis.108 With regard to 

the latter, one of the factors analysed by the Commission is that users of a platform service are 

locked-in, potentially as a result of ‘behavioural bias reducing the ability … to switch or multi-

home’.109 Thus the Commission is able to consider not just the theoretical availability of 

alternatives to which rational users might switch when designating gatekeepers, but also the 

practical effect of the status quo bias on user movements.110 

Second, the DMA prohibits self-preferencing by a gatekeeper of their related services 

over third party rivals when ranking, indexing, and crawling.111 While this is deliberately 

narrower than a general prohibition on all self-preferencing,112 like Google Search on which it 

is based this obligation can still be interpreted as reflecting perceived user biases. As a result 

of the availability/saliency, optimism, and fairness biases,113 users cannot be expected to resist 

being led towards prominently-positioned related services from the gatekeeper or to dig deep 

into results to find alternatives pushed down by an algorithm, even if rival offerings are 

superior. 

Third, the DMA obliges gatekeepers of certain CPSs to force their users into making 

choices and thereby overcome inertia. OSs, virtual assistants, and web browsers commonly 

interconnect with each other (eg OSs using a particular web browser to open hyperlinks) or 

other services (eg virtual assistants using a certain search engine to answer queries). The DMA 

requires gatekeepers of these three CPSs to present users with a choice screen to select the 

                                                 
107 DMA Article 3(2). 
108 ibid Article 3(8). 
109 ibid Article 3(8)(e). 
110 The only qualitative designation at the time of writing (Apple - iPadOS [2024] (DMA.100047)) does not 

mention biases. 
111 DMA Article 6(5). 
112 DMA Impact Assessment (n 103) [157]. 
113 See text accompanying n 76-89. 
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default search engine, virtual assistant, or browser used in such circumstances from a list of 

alternatives, rather than automatically linking to their own.114 As with the Article 102 decisions 

concerning pre-installation,115 this obligation is designed to overcome the anticompetitive 

consequences of the status quo bias, where users often stick with the default even if superior 

alternatives are available. Here the DMA requirement of a mandatory choice is essentially 

replicating the remedy resulting from the 2009 Microsoft commitment decision.116 

Fourth, the DMA imposes several positive obligations on gatekeepers to make 

switching to alternatives as easy as possible, again to seemingly counterbalance the status quo 

bias. Several DMA requirements are intended to make switching a reality, unencumbered by 

restrictions imposed by gatekeepers. It must be possible to uninstall non-essential software and 

to change defaults,117 to download third-party software onto gatekeeper OSs,118 and to enjoy 

portability of data accumulated during the use of a CPS to another platform.119 But while these 

obligations are necessary to enable switching, they were not considered sufficient to foster 

contestability. Therefore, the DMA also includes positive obligations intended to make 

software uninstallation, default swaps, app downloads, and data movement viable for all users, 

rational and biased alike. These obligations make ready use of the adverb “easily”: OS 

gatekeepers must allow users to ‘easily uninstall’ pre-installed software, ‘easily change default 

settings’ for services related to OSs, virtual assistants, and web browsers, and ‘easily’ set third-

party software or app stores as the default.120 In addition, effective data portability requires the 

free provision of ‘tools to facilitate the effective exercise of such’,121 with the recitals 

                                                 
114 DMA Article 6(3). 
115 See text accompanying n 67-75. 
116 Microsoft (2009 Commitments) (n 7). 
117 DMA Article 6(3). 
118 ibid Article 6(4). 
119 ibid Article 6(9). 
120 ibid Article 6(3)-(4). 
121 ibid Article 6(6). 
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suggesting the development of application programming interfaces (APIs) as a means to do 

so.122 While the methods by which gatekeepers meet these positive obligations are not entirely 

clear,123 the DMA’s attempt to address the status quo bias through them is tangible. 

Fifth and finally, the DMA’s anti-circumvention provisions are attuned to user biases. 

In complying with their obligations in Articles 5, 6, and 7, the DMA explicitly prohibits 

gatekeepers from undermining effective compliance by ‘the use of behavioural techniques or 

interface design.’124 This broad obligation could capture several practices, such as excessive 

warnings about installing rival software and app stores which trigger the status quo and loss 

aversion biases.125 It is supplemented by the more specific expectation that gatekeepers must 

not make the exercise of user choice ‘unduly difficult, including by offering choices to the end-

user in a non-neutral manner’ or manipulating ‘the structure, design, function or manner of 

operation of a user interface’.126 The most obvious targets for such interference are mandatory 

choice screens,127 where the solution proposed for one behavioural issue – status quo bias with 

defaults – ought not to be replaced with another – availability/saliency bias with self-

preferencing. 

The DMA is still a new regime, with its nuances to be explored through its 

implementation. Since the compliance deadline passed in March 2024 for the first designated 

gatekeepers, the Commission has initiated several enforcement proceedings which may bring 

the consequences of biased user behaviour to the fore.128 Still, the text of the regulation alone 

                                                 
122 ibid recital 59. 
123 See text accompanying n 209-210. 
124 DMA Article 13(4). 
125 See CMA, ‘Mobile Ecosystems Market Study: Final Report’ (2022) 7.48 

<https://www.gov.uk/government/publications/mobile-ecosystems-market-study-final-report> accessed 30 July 

2025. 
126 DMA Article 13(6). 
127 ibid Article 6(3). 
128 Commission Press Release (n 101) (uninstallation ease, default selection, choice screen, self-preferencing). 
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illustrates another channel through which behavioural deviations from rationality been 

reflected in EU competition law.  

*** 

Whether explicitly (tying decisions and the DMA) or more subtly (self-preferencing and 

aftermarkets decisions), various aspects of EU competition law reject an assumption of 

rationality and align with lessons from behavioural economics. One might disagree with 

behaviourally-informed analysis, preferring rationalist explanations which lead to different 

conclusions on the competitive consequences and, ultimately, legality of the conduct in 

question. That is a perfectly justifiable position to take. The intention of this piece is not to 

support or oppose behavioural insights. Nevertheless, the reality is that the Commission, 

Courts, and EU legislators have undeniably rejected rationality on several occasions. 

Regardless of one’s substantive opinion of it, behavioural economics has influenced EU 

competition law and is likely to continue to do so. That being the case, the remainder of this 

article explores how behavioural insights can and should inform the legality of market conduct, 

giving particular attention to the trade-off between accuracy and certainty. 

IV. How Should Behavioural Economics be used in EU Competition 

Law? 
 

Article 102 TFEU and the DMA use behavioural economics in different ways to reach 

conclusions on the legality of business conduct. Article102 enforcement has used behavioural 

insights to decide whether a firm has engaged in illegality through individualised factual 

demonstrations of deviations from rationality as a result of biases. This involves case-by-case, 

context-specific analysis of the particular market(s), actors, and conduct in question to gauge 

the prevalence of non-rational behaviour and its competitive consequences in the specific 
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circumstances. In contrast, the DMA primarily129 integrates behavioural learning through 

assumptions of biases and their harm to competition. Because they are implicit in the conduct 

requirements imposed by the DMA, illegality is not dependent on an explicit demonstration of 

the occurrence and anticompetitive outcomes of biased behaviour.  

Both approaches are flawed efforts to grapple with the difficulty of faithfully translating 

behavioural economics into competition law. Neither is a corollary of being either “ex post 

antitrust” or “ex ante regulation”. As will be discussed, illegality pursuant to Article 102 can 

be determined through the application of simpler generalisations, while the DMA’s obligations 

could also be more tailored to the specific context in which a gatekeeper operates. Nevertheless, 

it will be argued that the DMA’s use of informed assumptions of irrationality represents a more 

balanced compromise between accuracy and certainty. If we also care about the legal certainty 

of behaviourally-informed Article 102 enforcement, it is an approach that this area of 

competition enforcement would do well to follow.  

i. The Struggle for Behavioural Antitrust: Accuracy v Certainty 

 

Competition law uses economics to inform the accurate prohibition of business conduct that is 

“bad” for competition. Whether something is economically “bad”, though, is largely dependent 

on which approach to economics one chooses to adopt (neo-classical, institutional, industrial 

organisation, game theory, behavioural, etc.). This article analyses one such disagreement 

between different approaches to economics in competition law. Behavioural antitrust can be 

understood as an attack on whether the neo-classical assumption of rationality correctly 

identifies when conduct ought to be punished through law. If one accepts the findings of 

                                                 
129 Qualitative gatekeeper designation is the exception as it merely recognises the possibility of biases affecting 

switching, to be determined through subject-specific analysis. 
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behavioural economics, reflecting its insights therefore offers the opportunity to make EU 

competition law more accurate in how it demarcates the scope of illegality. 

The difficulty is that faithfully translating behavioural economics into law is more 

challenging than its neoclassical alternative. Rationality has been such a powerful analytical 

tool because it is an acontextual, universal axiom that can be assumed in all circumstances to 

reach predictable conclusions on competitive consequences.130 Rationality involves everyone 

going through the same logical thought process to reach the optimal outcome, regardless of the 

specific circumstances. In essence, rationality can be generalised. In contrast, behavioural 

economics stresses that the prevalence of biases and their effects on competition is contingent, 

meaning that deviations from rationality may or may not materialise in any particular situation. 

Of course, countless empirical studies have demonstrated ‘predictable’ and ‘systematic’ 

biases,131 but that is not the same as an assumption of irrationality of universal application in 

all circumstances. In the 1950s Herbert Simon recognised that choices are not beset by 

‘modifications and simplifications all the time’,132 while Tversky and Kahneman later accepted 

that the balance between rational and biased decision-making ‘in any particular situation is an 

empirical issue, to be settled by observation’.133 Consequently, the extent of biased decision-

making depends on the specific context in question.  

Behavioural economics recognises several general variables affecting the prevalence of 

non-rational behaviour. First, not everyone succumbs to biases. Behavioural experiments 

include rational respondents, potentially explicable by nature, age, or culture,134 which may 

                                                 
130 Jennifer Arlen, ‘Comment:  The Future of Behavioral Economic Analysis of Law’ (1998) 51 Vand L Rev 1765, 

1768. 
131 eg Kahneman (n 19) pp.3-4; Thaler (n 20) p.24. 
132 Simon (n 16) 104. 
133 Tversky and Kahneman (n 27) S273. 
134 Daniel Kahneman, ‘Maps of Bounded Rationality: Psychology for Behavioral Economics’ (2003) 93 AER 

1449, 1469. 
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affect, for instance, the frequency of the availability bias and the framing of gains/losses.135 

There is also evidence that the same person may or may not be affected by biases at different 

times.136 Second, decision-makers may learn to overcome biases if they recognise their errors. 

Whether this is possible depends upon, inter alia, repetition, accurate and immediate feedback, 

and simple and stable circumstances,137 which are situation-specific phenomena.138 Third, 

competition may increase rational behaviour. While early behavioural proponents rejected the 

rationalist counteroffensive that competitive pressure eradicates biased firms, they accepted 

that in certain circumstances only rational firms would survive.139 Sometimes biased firms 

thrive and sometimes they are eliminated.140 Fourth, group decision-making can exacerbate 

deviations from rationality owing to idea polarisation and groupthink.141 However, there are 

occasions where group decision-making may mitigate biases,142 especially as collectives are 

more likely to introduce de-biasing techniques.143 Adding further complexity, the purpose, 

structure, size, and organisational culture of a firm is said to impact rationality.144 Fifth and 

finally, decision-making can be affected by conflicting biases, with no theory of their 

resolution.145 For instance, biases could lead to the overestimation of a risk owing to the 

availability of prominent disasters and loss aversion, or its underestimation due to 

                                                 
135 Cass Sunstein, ‘What’s Available - Social Influences and Behavioral Economics’ (2002) 97 Nw U L Rev 1295, 

1299–1312. 
136 Tor, ‘Understanding’ (n 42) 613–614. 
137 Tversky and Kahneman (n 27) S274; John Conlisk, ‘Why Bounded Rationality?’ (1996) 34 J Econ Literature 

669, 683–684. 
138 Kahneman (n 19) pp.417; Thaler (n 20) p.50. 
139 Russell and Thaler (n 22) 1071, 1080. 
140 Conlisk (n 137) 684; Avishalom Tor, ‘The Methodology of the Behavioral Analysis of Law’ (2008) 4 Haifa L 

Rev 237, 310–313. 
141 Sunstein (n 135) 1307–1308. 
142 ibid. 
143 eg reference class forecasting or “pre-mortems” to minimise risky ventures: Kahneman (n 19) pp.251-252, 

264-265, 417-418; Thaler (n 20) pp.190-191. 
144 Reeves and Stucke (n 47) 1540. 
145 Tor, ‘Methodology’ (n 140) 301–302; Alan Schwartz, ‘Regulating for Rationality’ (2015) 67 Stan L Rev 1373, 

1379–1380. 
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overconfidence and optimism.146 Which biases – if any – manifest in decision-making in 

particular contexts is therefore unforeseeable in the abstract.  

Some of these variables were at play in the earlier illustrations of behavioural antitrust, 

implying the contingency of biases and their variable impact on competition.147 Behavioural 

scholarship suggested that there may be less market entry than is rational owing to the 

availability/saliency of failures and loss aversion, or more entry owing to overconfidence and 

optimism. Whether the latter option had neutralised market power depended on start-ups 

without prior learning potentially pivoting competition towards innovation. Similarly, resale 

price maintenance might be more prevalent than is rational owing to availability bias and loss 

aversion, but some may learn to overcome this and, even if not, harm to consumers depended 

on the market coverage of such clauses. Generalisations one way or another were not 

forthcoming. 

If behavioural antitrust is indeed about ‘how competition works in particular markets 

in particular communities at particular time periods’148 and questioning rationality through 

appeal to ‘actual, specific consumer behavior’,149 then capturing its contingent insights with 

perfect accuracy requires context-specific analysis. If biased decision-making may or may not 

be present in any particular circumstance, correctly prohibiting “bad” business conduct will 

only follow from detailed factual enquiries into its prevalence and competitive consequences 

in the specific market in question. This is perhaps why proponents of behavioural antitrust often 

struggle to devise legal tests other than through case-by-case, factual analysis;150 only this 

method for determining legality is discriminating enough to capture the contingency of biased 

                                                 
146 Similarly: Arlen (n 130) 1781–1785. 
147 See text accompanying n 44-55. 
148 Reeves and Stucke (n 47) 1571. 
149 Maurice Stucke, ‘How Can Competition Agencies Use Behavioral Economics?’ (2014) 59 Antitrust Bull 695, 

701. 
150 eg Tor, ‘Understanding’ (n 42) 605–606; Tor and Rinner (n 52) 845–861. 



 28 

decision-making with complete accuracy. Essentially, the most faithful, accurate method for 

answering legal questions in behavioural antitrust is through “effects-based” analysis. 

But therein lies the struggle of integrating behavioural economics into workable 

competition law. The merit of a legal test is not just a result of the accuracy of what it prohibits, 

but also the certainty it affords as to what can and cannot be done in advance. A general 

principle of EU Law,151 legal certainty is desirable owing to liberal political desiderata:  

freedom, effective planning, and fair attribution of responsibility.152 But it also offers a stable 

regulatory environment for markets, meaning that legal certainty is of considerable economic 

benefit too.153  

A key contributor to certainty is the amount and complexity of conditions for reaching 

conclusions on legality.154 This is sometimes conceptualised as the “generality” of law; relying 

upon a smaller number of simpler considerations to reach a decision, rather than taking into 

account every factor at play in the specific situation at hand.155 Of course, the certainty of even 

a straightforward prohibition can be undermined by the open texture of language.156 Still, the 

fewer and simpler the conditions necessary for concluding on legality, the greater the degree 

of certainty for all subjects as they are better able to comprehend how the law applies to their 

actions. This is why proponents of greater predictability in competition law criticise recourse 

to context-specific factual analysis (i.e. “effects-based” analysis) for determining legality, 

                                                 
151 eg Case C-308/19 Whiteland Import Export EU:C:2021:47 [62]. 
152 Ryan Stones, ‘Why Should Competition Lawyers Care about the Formal Rule of Law?’ (2021) 84 MLR 608, 

613–616 (summarising Raz, Fuller, Hayek, Kant, Rawls etc). 
153 ibid 616–619 (summarising Hayek, new institutional economics, Ordoliberalism). 
154 Others include publicity, stability, consistency. 
155 eg Frederick Schauer, Playing by the Rules (Clarendon Press 1991) pp.139-142. 
156 ibid pp.35-36. 
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owing to how its complexity and consideration of manifold subject-specific variables cannot 

enlighten the application of law to other scenarios.157  

The certainty of legal outcomes is also connected to the administrability of the law. 

Avoiding lengthy, detailed, context-specific analysis through applying a series of simpler, 

fewer determinants of lawfulness reduces the costs (eg time, resources) for authorities and 

judges tasked with reaching conclusions on legality, but also the costs of lawyers and economic 

consultants advising firms on likely outcomes.158 Along with the importance of a stable 

regulatory framework, administrative costs offer another reason why it is overly simplistic to 

characterise legal certainty as working against “economics”, broadly understood. It may not be 

the most efficient use of societal resources to spend them on difficult, time-consuming 

approaches to reaching conclusions on legal issues, when simpler, more certain legal tests are 

correct most of the time. 

But therein lies the trade-off faced when aspiring towards legal certainty; it may 

produce political and economic benefits and reduce enforcement costs, but it also reduces the 

accuracy of outcomes through necessarily introducing erroneous decisions in particular 

situations. Deciding legality by analysing fewer, simpler conditions necessarily ignores many 

specificities in any individual application,159 which, in an antitrust context, increases the risk 

of inaccurately prohibiting the economically “good” and permitting the “bad”. Reaching the 

perfectly correct outcome in every situation requires the ability to consider every factor at play, 

which reliance on simpler, fewer determinants of legality closes off. This forces a choice as to 

                                                 
157 Bruce Wardhaugh, Competition, Effects and Predictability (Hart 2020) p.2; Stones (n 152) 632–633. 
158 The administrability of antitrust has occupied US commentators since the “rule of reason” was introduced over 

a century ago. For famous arguments on the importance of administrable antitrust norms: Frank Easterbrook, ‘The 

Limits of Antitrust’ (1984) 63 Tex L Rev 1; Frank Easterbrook, ‘Workable Antitrust Policy’ (1985) 84 Mich L 

Rev 1696.  
159 Stones (n 152) 627. 
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which errors we are more willing to tolerate when selecting what factors to include and exclude 

from decision-making: errors of over-enforcement (“Type 1”) or errors of under-enforcement 

(“Type 2”).160 Of course it might be possible to avoid these errors through recourse to case-by-

case analysis of competitive consequences to determine legality,161 thereby perfectly 

prohibiting the “bad” and permitting the “good”. But given the tension between them, any 

attempt to improve accuracy through more discriminating legal analysis comes at a cost to legal 

certainty and administrability. 

This trade-off between accuracy and certainty goes to the core of antitrust.162 In EU 

competition law, it has underpinned the decades-old battle over presuming illegality without 

consideration of the competitive effects of the conduct in question. In 1966 the Court of Justice 

ruled that agreements with the object of restricting competition – such as those partitioning the 

internal market – are presumptively contrary to Article 101(1) TFEU without consideration of 

the “concrete effects” or “economic data”.163 Similarly, a dominant firm pricing below average 

variable cost and rebates conditional on obtaining all or most requirements from a dominant 

firm were presumed to be abuses contrary to Article 102 TFEU, without analysis of their actual 

or potential competitive consequences.164 From the very beginning, critics argued that such 

presumptions placed far too much emphasis on legal certainty over accurate categorisation of 

competitive consequences, recommending instead increased recourse to case-by-case, factual, 

“effects-based” analysis of their competitive consequences to determine legality.165 The Court 
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164 Case C-62/86 AKZO Chemie v Commission EU:C:1991:286; Hoffmann (n 63). 
165 eg René Joliet, The Rule of Reason in Antitrust Law: American, German and Common Market Laws in 
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of Justice increasingly seems in agreement with this long-standing criticism of EU competition 

law. In the last decade, it has tightly demarcated restrictions by object,166 as well as 

undermining the force of presumptions of illegality through acknowledging that the ‘economic 

and legal context’167 or contradictory evidence raised by the parties may defeat them.168 Yet 

the draft Guidelines on exclusionary abuses of dominance released in 2024 demonstrate an 

attempt by the Commission to again alter the balance back towards certainty, through including 

several presumptions of anticompetitive competitive harm.169 This has not been without 

criticism,170 though may be of comfort to the minority who have defended the predictability of 

presumptions over the uncertainty of effects-based analysis.171 The battle between “form” and 

“effects” in antitrust wages on. 

Behavioural antitrust is but one small part of this broader struggle over accuracy and 

certainty in the field. Nevertheless, incorporating behavioural economics into competition law 

is a particularly troublesome instance of this tension in action. The contingency of its findings 

makes recourse to context-specific factual analysis into the prevalence and effects of biases 

especially tempting as a faithful translation of behavioural insights necessitates it. But as a 

corollary, the difficulty of generalising its insights into fewer, simpler determinants for 
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prohibiting conduct puts legal certainty at an especial risk.172 It is a risk to which the decisions 

of Article 102 incorporating behavioural economics have unfortunately succumbed. 

ii. Behavioural Economics in Article 102: Factual Demonstrations 

 

The contingency of biases and their variable competitive consequences have been faithfully 

reflected in Article 102 enforcement, allowing for the accurate prohibition of “bad” conduct 

from a behavioural point of view. But by adding further context-specific analysis into the 

application of Article 102, these decisions have been detrimental to broader certainty for other 

dominant firms as to what they legally can and cannot do. 

Behavioural insights have been reflected in Article 102 decisions through factual 

demonstrations of biases and their impact on competition in the particular context, thereby 

informing conclusions on illegality. For instance, in Microsoft the Commission illustrated why 

‘in this specific case’ anticompetitive consequences were the likely result of pre-installation 

owing to the status quo bias, contrary to explanations assuming rationality.173 It denied claims 

of speculative reasoning by defending its ‘factual assessment of the specific characteristics of 

the market’,174 and the General Court endorsed its account of ‘the actual effects’ of pre-

installation on user conduct.175 Google Android was similarly premised on idiosyncratic 

analysis which demonstrated the status quo bias as a situation-specific deviation from 

rationality.176 Beyond tying, the finding of self-preferencing in Google Search reflected 

behavioural insights when establishing the potential ‘effects attributable to the impugned 

conduct… taking into account all the relevant circumstances’.177 It was here that the 
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Commission demonstrated the effect on users of prominently displaying Google’s shopping 

offering (i.e. availability/saliency bias) and their reluctance to dig deeper into the results to find 

rival platforms (i.e. fairness/optimism biases). In all of these decisions, the Commission 

deployed appropriate methods for case-specific factual demonstrations of the extent and 

anticompetitive consequences of biases in the context under investigation: statistics on the 

evolving usage of alternatives,178 download rates,179 or internet traffic;180 surveys of user 

preferences and behaviours;181 online reviews and ratings of different services;182 eye-tracking 

studies revealing what users are drawn toward;183 and investigations involving millions of 

individuals into the difference that reordering search results makes to engagement.184 Statistics, 

surveys, and studies provided ample factual evidence to illustrate that users in these particular 

circumstances were affected by biases and to thereby inform legal conclusions on dominance 

and abuse. 

These Article102 decisions could not have more faithfully reflected the contingent 

insights of behavioural economics, which were carefully captured in the markets under 

investigation. In keeping with the broader trajectory of EU competition law towards a more 

“effects-based” approach to determinations of legality, deviations from rationality were 

proven, not simply assumed. The Commission, endorsed by the Courts, closely ascertained the 

extent of biases in the specific markets investigated, as well as the consequences for 

competition likely to result, through detailed factual analysis. This allowed for findings of 

illegality that accurately identified and prohibited the competitively “bad” (at least from a 
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behavioural perspective), without committing the Commission to also prohibiting the same 

conduct in other markets where biases may not, in reality, materialise. 

But the potentially perfect accuracy of reaching conclusions through context-specific 

factual analysis of biases has been achieved at detriment to legal certainty as to when conduct 

by dominant firms will be found abusive. As suggested in the previous section, certainty results 

from reaching conclusions on legality through the application of fewer, simpler determinants. 

But for a firm contemplating analogous conduct to that prohibited in Article 102 decisions 

reflecting behavioural economics, illegality depends upon complex factual inquiries into which 

biases affect its consumers on the specific market and their particular competitive 

consequences.185 For instance, preinstallation as illegal tying resulted from the status quo bias 

‘in this specific case’186 following ‘factual assessment of the specific characteristics of the 

market’,187  as individualised deviations from rationality.188 Even the legality of software 

preinstallation by other dominant computer or mobile OSs would depend on idiosyncratic 

analysis of behaviour by their particular users at the time of investigation, who may now behave 

differently from those in the Commission’s 2004, 2009, and 2018 decisions. Tying by firms 

with dominance beyond computer and mobile OSs is on even shakier legal ground, dependent 

on whether their users exhibit the status quo bias or not. The Commission and Courts’ 

behaviourally-informed analysis of self-preferencing in Google Search is also an 

unenlightening precedent. Illegality resulted from a demonstration of the anticompetitive 

consequences of the conduct ‘taking into account all the relevant circumstances’,189 including 
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user behaviour attributable to various biases. But what of the lawfulness of self-preferencing 

beyond search engines and manipulated algorithms; perhaps a dominant supermarket chain 

placing its own-brand products in a prominent position at the front of its stores, while relegating 

rival products to a dark corner?190 As faithful to behavioural economics and as accurate in 

prohibiting abuses as these decisions on preinstallation and self-preferencing may be, 

determining illegality through context-specific factual analysis of the extent of biases and their 

individualised competitive consequences offers precious little legal certainty for others 

wondering whether similar acts are prohibited by Article 102.  

Dominant firms are seemingly left with three options.  

First, before engaging in preinstallation or self-preferencing, they could replicate the 

Commission’s context-specific factual analysis to gain insights into whether illegality is likely. 

They too could hire dozens of economic experts to engage in years of detailed analysis of 

statistics, surveys, and studies. This is obviously unfeasible for many, and none have the same 

expansive investigatory and information-gathering powers as the Commission. Were worried 

businesses to attempt this, it would be an excellent illustration of how context-specific legal 

determinations increase compliance costs.191  

Second, firms could engage in the conduct and await the Commission’s conclusions on 

compliance with Article 102 (if it even investigates). This cavalier approach to illegality is one 

of considerable reputational and financial risk.  

                                                 
190 As an aside, a few years ago I set a competition law assessment for undergraduate students at City using a 
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Third, dominant firms could simply avoid engaging in such conduct altogether. While 

the easiest and safest of the three options, there is a chance of foregoing behaviour that would 

ultimately be deemed legal by the Commission, and may even be beneficial for consumers.192 

Such is the dilemma arising from illegality being decided by context-specific factual analysis, 

rather than fewer, simpler determinants that businesses can more easily apply themselves to 

their proposed actions. These are the consequences of uncertainty. 

Some behavioural antitrust proponents might not care a great deal about this, 

maintaining that the ‘pursuit of predictability may be costing us too much’.193 But several 

leading lights of the movement clearly do care. Tor scatters references to the importance of 

predictability and administrability throughout his behavioural work,194 while Stucke has 

published a scathing critique of determining legality through the context-specific inquiry of the 

US “rule of reason” as an affront to the rule of law.195 He and Reeves clearly did not envisage 

behavioural antitrust abandoning legal certainty.196 But that is how behavioural insights have 

actually been reflected in Article 102 decisions.   

Factual demonstrations of biased decision-making to reach conclusions on abusive 

conduct are admittedly the tip of the uncertainty iceberg in Article 102 investigations. Several 

other steps along the way also rely on context-specific analysis (eg defining the relevant 

market(s), establishing dominance).197 And as noted previously, suggestions that EU 

competition enforcement should rely more upon case-by-case factual analysis of all aspects to 
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determine illegality long predates the appearance of behavioural insights in Commission 

decisions.198 This is but one small manifestation of a much broader trajectory towards accuracy 

and away from certainty. Still, reflecting behavioural economics in this manner is an additional 

contribution to this problem, and one that affects perhaps the most important question for a 

dominant business: is my conduct legal or not? But as the DMA illustrates, behaviourally-

informed competition law does not have to be this way. 

iii. Behavioural Economics in the DMA: Assumptions 

 

The DMA does not faithfully reflect behavioural economics. It ignores the contingency of non-

rational decision-making and will inevitably lead to inaccurate findings of illegality.199 And 

yet, it is this same flaw that arguably makes its reflection of biases preferable to the experience 

with Article 102. This is because the DMA’s obligations represent a more balanced 

compromise between accurate outcomes and legal certainty.  

The DMA’s obligations that reflect behavioural economics make assumptions of biased 

behaviour and its resultant anticompetitive consequences. Such assumptions informed the 

conduct requirements as drafted, by taking for granted that users: do stick with defaults, so 

gatekeepers must force a choice upon them;200 will struggle to change pre-installed apps and 

settings or transfer data, so switching has to be easy;201 and are led astray by distorted search 

ranking, so self-preferencing in results is forbidden.202 These assumptions are also implicit in 

any subsequent enforcement for breach; illegality depends purely on whether gatekeepers 

comply with the conduct-based obligations – no choice screen for default related services, self-
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preferencing in ranking – without any explicit demonstration of the prevalence of biases and 

competitive harm in the specific market(s) in question. Indeed, the DMA explicitly prevents 

gatekeepers from producing evidence to the contrary.203 Ascertaining the actual nature of user 

decision-making is therefore not a necessary precondition for the application of the DMA’s 

obligations. 

The DMA essentially assumes irrationality, of consistently biased decision-making; 

essentially, the opposite assumption to neo-classical rationality. A key proponent of 

behavioural antitrust has generally called assuming irrationality a ‘fundamental 

methodological error’.204 This is because it ignores the contingency of biases and their variable 

effect on competition, as emphasised in behavioural economics. There is therefore a 

considerable risk that the DMA’s obligations will inaccurately prevent and prohibit instances 

where gatekeeper conduct is not actually “bad” from a behavioural point of view; individual 

instances where users might actually behave rationally and where there is no threat to 

competition. Undoubtedly, the accuracy of how the DMA integrates behavioural insights into 

legal obligations is considerably poorer than the case-by-case factual analysis of Article 102 

decisions.  

But it is the inaccurate assumptions of irrationality that make breach of DMA 

obligations more certain than behaviourally-informed findings of abuse contrary to Article 102. 

Assumptions exclude context-specific factual enquires into the prevalence and consequences 

of biases from conclusions on the legality of conduct, leaving it to be decided instead through 

the application of fewer, simpler determinants based on conduct. Consider the DMA 

prohibition of self-preferencing in search; how do gatekeepers know whether their conduct will 
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be in breach? Well, if they ‘treat… more favourably, in ranking and related indexing and 

crawling’ their own offering over rivals.205 There is clearly room for disagreement about 

whether particular behaviour is more favourable treatment, but that also exists for a finding of 

abusive self-preferencing contrary to Article 102.206 What the DMA’s assumption of 

irrationality removes from the equation, however, is the need for an additional factual analysis 

of biases and their anticompetitive consequences in the specific context under investigation to 

conclude on illegality. This is why despite both being informed by behavioural economics, the 

application of Article 6(5) DMA is more certain and administrable than the lawfulness of 

equivalent conduct pursuant to Article 102, as per Google Search. The same can be said of the 

obligation on OS, virtual assistant, or browser gatekeepers to present a choice screen for users 

to select the default search engine, virtual assistant, or browser to which they will be directed 

when this functionality is required.207 While the mechanics of choice screens and anti-

circumvention are to be fleshed out,208 offering no choice screen at all is an obvious breach of 

the DMA. Such an omission alone is sufficient for illegality, informed by the assumption –

probably sometimes erroneous – about the occurrence and competitive outcomes of the status 

quo bias unless choice is forced. The absence of case-specific factual analysis is therefore what 

makes illegality here more foreseeable.  

Admittedly, not all of the DMA’s behaviourally-informed obligations are as 

straightforward in their application. In particular, the positive obligations to overcome the 

status quo bias through “easy” uninstallation, switching of defaults, and data portability are 

less tangible.209 Fortunately as they are contained in Article 6, the Commission has the 
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discretion to issue decisions to gatekeepers specifying how they should be met and guidance 

on whether proposals are satisfactory.210 This should offer greater clarity to the individual 

gatekeeper and perhaps, with time, insights relevant for others on how to comply. In any event, 

there are no real equivalents to these positive obligations in the law of Article 102. It is instead 

when their analogous, behaviourally-informed approaches to self-preferencing and 

preinstallation/defaults are compared, that the relative foreseeability of compliance with the 

DMA rather than the Article 102 prohibition becomes more apparent. 

This is not simply a corollary of the DMA being “ex ante regulation”, to be contrasted 

with Article 102 as “ex post antitrust”. It is rather essentialist to consider “ex post antitrust” 

inherently more fact-intensive in determining legality in an accurate manner, while “ex ante 

regulation” is necessarily about simpler obligations offering legal certainty.211 Both are 

malleable. As discussed above, the controversy over the use of presumptions in  Article 102 

decisions shows that more or less certain or accurate approaches can be taken to reaching 

conclusions on legality in “ex post antitrust”.212 The same goes for the “ex ante” DMA, which 

resulted from a deliberate legislative preference for clearer conduct obligations that are simpler 

to apply than extensive factual inquiries.213 Heavy weighting was given to the value of legal 

certainty in its drafting.214 This was not inevitable, as illustrated by how the UK’s equivalent 

regime works rather differently.215 It too seeks to address behavioural biases affecting users of 

digital platforms216 and contains similar obligations that could tackle their anticompetitive 
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consequences,217 but the obligations applicable to any firm subjected to the regime are tailored 

to the specific platforms, market(s), and contexts in which they operate,218 and firms can defend 

non-compliance on the basis of countervailing benefits.219 Despite both being “ex ante 

regulation”, the UK’s behaviourally-informed regime uses a greater number of more complex 

determinants than the DMA to conclude on the legality of conduct by significant digital 

platforms. The UK and EU have thereby struck different regulatory balances between accuracy 

and the certainty. 

Behaviourally-informed enforcement of Article 102 could similarly strike a different 

balance, offering more certainty than is currently the case. However, as in the DMA, it will 

require compromise. 

iv. What Article 102 can learn from the DMA: Informed Assumptions of Irrationality 

 

If one accepts the insights of behavioural economics, its integration into Article 102 

enforcement through factual demonstrations of biases is of considerable merit. It reflects that 

non-rational conduct is contingent, facilitating the accurate prohibition of economically “bad” 

conduct. But as illegality is being determined through complex, situation-specific analysis, it 

offers little certainty as to what acts will be found to breach Article 102. This is the logic of the 

accuracy/certainty trade-off. It means that if – like key behavioural antitrust advocates 

envisaged220 – we really want competition law that is informed by behavioural economics 

without abandoning legal certainty, it is necessary to concede on perfectly prohibiting the “bad” 

in every instance.  
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Article 102 enforcement could follow the DMA’s more balanced compromise between 

accuracy and certainty for determining the legality of business conduct in a behaviourally-

informed manner. The DMA does this through incorporating informed assumptions of 

irrationality. Both the “informed” and “assumptions” aspects are key to this more equal 

balance.  

As discussed previously, it is the DMA’s assumptions that offer certainty. Biased 

decision-making with anticompetitive consequences is taken as given, removing a factual 

demonstration of the actual nature of market behaviour and its impact of competition from 

conclusions on illegality, and thereby leaving fewer, simpler conduct-based determinants of 

lawfulness that businesses can foresee. This is undeniably ignorant of the contingency of 

behavioural finding; ironing over context-specific nuances comes at the cost of imperfect 

outcomes from under- or over-inclusive illegality.  

However, the DMA’s assumptions of irrationality are still informed by behavioural 

wisdom. They do not entirely abandon economic accuracy to achieve legal certainty. While 

necessarily less discerning than using case-by-case factual analysis to decide on the lawfulness 

of conduct from a behavioural perspective, the aim is to ensure that what is excluded by 

assumptions from individual determinations of legality still leads to reasonably accurate 

outcomes. Regardless of whether one agrees with its sources of inspiration, the DMA’s 

assumptions are informed by (behavioural) economic research – as visible in the voluminous 

references in the Impact Assessment221– and enforcement experience, not least the 

Commission’s own Article 102 decisions discussed previously. Research and experience have 

recommended that for particular types of conduct by gatekeepers of core digital platform, 

biased decision-making and its anticompetitive consequences are highly likely to materialise, 
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although not guaranteed. Albeit imperfect, the likelihood of biases and harm makes it 

completely reasonable for the DMA to assume irrationality and prohibit non-compliance with 

simpler conduct obligations without having to individually demonstrate biases and 

anticompetitive consequences. What is lost in accurately prohibiting the “bad” and permitting 

the “good” in some situations is gained in legal certainty and administrability. 

Assumptions of irrationality informed by behavioural economics could similarly be 

used in the doctrines of Article 102 to reduce recourse to complex factual analysis and thereby 

increase legal certainty, without entirely sacrificing the accuracy of enforcement.222 It is not 

inevitable that compliance with Article 102 is determined through context-specific analysis of 

the market, actors, and conduct in question.223 As noted previously, jurisprudential 

developments may be leading Article 102 towards this approach on the back of decades of 

criticism that EU competition law is too formalistic and inaccurate in what is prohibited.224 

Still, for how a more certain approach to behavioural antitrust could proceed, the de facto 

illegality of pricing below average variable cost offers an informative counterpoint.225 This 

assumes harm to competition and therefore illegality on the basis of costs that are relatively 

comprehensible to a potential defendant without more complex factual analysis, even though 

this could reveal instances where such pricing does not actually exclude rivals or might make 

business sense (eg stock clearance, attracting customers to a nascent market). While imperfect, 

the assumption of harm is a reasonable approximation of economic thought, therefore allowing 

illegality to be determining of the basis of simpler determinants that offer greater certainty as 

to when pricing will be prohibited. The same logic was essentially endorsed by the Court of 
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Justice to justify finding horizontal price-fixing contrary to Article 101 TFEU without having 

to prove likely anticompetitive effects.226 Essentially, this is also the modus operandi of the 

DMA; reaching legal conclusions on illegality based on the likelihood – but not guaranteed 

certainty – that biased responses to certain forms of conduct will produce competitive harms, 

without detailed factual analysis of their actual existence. These precedents and the DMA 

reflect that generalisations in a law are a compromise between competing virtues, offering 

certainty at the cost of occasional inaccuracy. 

A similar approach can be taken to determining whether business conduct is contrary 

to Article 102 in light of behavioural economics. Research and enforcement experience on the 

general occurrence and consequences of biases in particular situations should inform 

assumptions of irrationality, leaving legality to be decided through the application of fewer, 

simpler determinants that businesses can more easily comprehend.  

Informed assumptions of irrationality could wholesale replace some factual 

determinations of biases in establishing illegality. Obligations would be clearer and easier to 

administer, albeit purchased at the expense of (primarily)227 Type 1 errors of over-enforcement. 

Consider self-preferencing. If, for instance, the prominent display of related services by a 

dominant firm is deemed so likely to trigger the availability/saliency bias with foreseeable 

anticompetitive consequences, we could assume such non-rational user responses, thereby 

excluding factual analysis of how users actually respond in specific markets from deciding the 

legality of self-preferencing. Undoubtedly this assumption of irrationality would be over-

inclusive, prohibiting instances where rational users are not actually swayed by prominence. 

However, it might be a justifiable – not perfect – reflection of behavioural wisdom on self-
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 45 

preferencing determined through a more certain test of legality than is currently the case. 

Similarly, if economic research and experience suggests that users mostly do stick to 

preinstalled services over acquiring superior alternatives owing to the status quo bias, deciding 

whether preinstalled services are illegal tying through case-by-case factual analysis is 

conceding too much to the pursuit of perfectly accurate outcomes. An assumption of 

irrationality – that it is not necessary to demonstrate whether users do or do not switch – would 

greatly increase certainty as to whether such conduct is lawful, at the cost of some instances of 

inaccurate prohibitions. 

But informed assumptions of irrationality could also be deployed in a more 

circumscribed manner in Article 102, perhaps if the general economic evidence on the extent 

and consequences of biased behaviour is more nuanced. For example, we might only assume 

irrationality to prohibit preinstallation without context-specific factual analysis, while 

maintaining the current approach of requiring factual analysis of anticompetitive effects for 

other forms of tying, if the status quo bias is generally thought to be less prevalent beyond 

preinstallation scenarios.228 Similarly for self-preferencing, establishing that merely prominent 

positioning of related services is abusive could still require detailed factual analysis to 

determine the extent and consequences of the availability and saliency biases for competition. 

However, deliberate manipulation of algorithms to disadvantage rivals might be found so likely 

to exploit user’s optimism in the integrity of the results and inertia to search elsewhere that it 

be deemed unnecessary to actually demonstrate the effect of such biases on competition. These 

more targeted assumptions of irrationality would still reduce recourse to context-specific 

analysis for deciding whether some scenarios – preinstallation and manipulation of algorithms 
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– are contrary to Article 102, giving firms a clearer indication of unlawfulness in these 

particular manifestations of tying and self-preferencing. 

Developing informed assumptions of irrationality that balance reasonably accurate 

outcomes with legal certainty is not straightforward, especially given the contingency of 

insights from behavioural economics. It will necessarily lead to some erroneous outcomes. As 

with the broader error cost approach to generalisations in antitrust, difficult decisions will have 

to be taken about our tolerance for false positives and negatives, as well as deciding which of 

the two we are more willing to accept. But by taking complex analysis out of conclusions of 

legality and leaving simpler conduct-based determinants, informed assumptions of irrationality 

would facilitate Article 102 decisions that are still informed by behavioural economics, but 

without abandoning legal certainty. It is not that the DMA is “right” and Article 102 

enforcement is “wrong”. The tension between accuracy and certainty has bedevilled EU 

competition law since its earliest years and will continue to do so for many to come. Yet if the 

intention is for a legal order that realises both virtues, albeit imperfectly, the DMA offers an 

approach to behavioural economics from which Article 102 enforcement may also benefit. 

This compromise between accuracy and certainty is essentially what Maurice Stucke 

intended for behavioural antitrust. As noted previously,229 Stucke is both a key proponent of 

behavioural economics and defender of legal certainty against case-by-case determinations of 

legality. He wished for the transformation of behavioural antitrust from ‘effects-based legal 

analysis toward simpler, ex ante legal rules and presumptions’ which ‘market participants can 

internalize and follow.’230 The problem with Stucke’s ambition was that at the same time, he 

drew the line at assuming irrationality; it is ‘an oversimplification to categorize millions of 
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consumers and firms as either rational or bounded rational,’231 meaning that  ‘behavioral 

economics, unlike neoclassical economic theory, will not provide a simple unifying 

principle.’232 He was absolutely right. Assuming irrationality is caricaturing behavioural 

economics, deliberately brushing over the importance of context-specific variables which may 

affect the prevalence of biases and their competitive consequences in any market investigated. 

But if we refuse to compromise on the context-dependence of behavioural economics, it is 

difficult to develop any generalisations at all to avoid case-by-case determinations of legality. 

If we desire behaviourally-informed and legally certain competition law, targeted and informed 

assumptions of irrationality, as in the DMA, offer a way to achieve that. It will, however, 

require compromise, both on faithfully incorporating behavioural economics into the law, and 

on accurately reaching the “right” conclusion in every single instance. 

V. Conclusion 
 

EU competition law increasingly reflects insights from behavioural economics. What was first 

visible in the landmark case against Microsoft two decades ago has since been echoed in several 

decisions pursuant to Article 102 TFEU against the giants of the digital economy. Furthermore, 

the DMA is informed by a recognition of non-rational behaviour by digital platform users. 

Although “behavioural antitrust” was primarily a product of US scholarship, it has arguably 

received a much warmer reception in competition law on this side of the Atlantic. 

Yet how behavioural economics has been reflected by EU competition law to determine 

the legality of business conduct is more contentious. In this regard, it has been argued that 

Article 102 should follow the lead of the DMA by incorporating informed assumptions of 

irrationality. Context-specific factual demonstrations through statistics, surveys, and studies of 
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biases and their anticompetitive consequences have led to Article 102 decisions faithfully 

reflecting the contingency of behavioural insights, but exacerbating uncertainty as to when 

business conduct will be deemed illegal. In contrast, the DMA’s obligations assume non-

rational users and competitive harms, leaving legality to be determined through the application 

of simpler conduct requirements. This approach is a significant distortion of behavioural 

economics and will lead to inaccurate prevention and prohibition of innocuous acts, but it does 

offer greater certainty as to what gatekeepers can and cannot do. Article 102 enforcement could 

similarly incorporate assumptions of irrationality informed by economic research and 

enforcement experience, thereby avoiding excessive recourse to case-by-case factual analysis 

to decide whether business conduct is lawful. As with the DMA, this would allow for 

behavioural economics to be reasonably reflected – albeit imperfectly – in Article 102 decisions 

without abandoning predictable enforcement outcomes. Of course, informed assumptions of 

irrationality would sacrifice some economic accuracy for legal certainty in the enforcement of 

EU competition law. But we should not let pursuit of “perfect” outcomes become the enemy 

of achieving “good” competition law, economically and legally. 


