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Turning refugees into ‘illegal migrants’: Afghan asylum seekers in Europe

Each year refugees transit southern EU Member States (MS), where in theory they should claim
asylum, but where in reality they have little chance of being able to make a claim, and almost no chance
of having it examined properly, much less being actually granted asylum. This paper argues that the
current EU regime turns some refugees into undocumented migrants — ‘illegal migrants’ in political and
public discourse and shields EU MS from their international legal obligations. The article illustrates the
effect of EU asylum policy through a case study of a group of young Afghan men in Paris.
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Introduction

By 2008, the European Union had in place a European Asylum policy regime and a legal
framework based on an “absolute right to seek asylum” and "full and inclusive" application of the 1951
Convention relating to the Status of Refugees (Commission 1999, see also Vedsted-Hansen 2005).
However, EU legislation and policy seems to be largely an exercise in evading responsibility. There have
been a number of critiques of the regime on a variety of grounds (Vedsted-Hansen 2005, Schuster
20054, Spijkerboer 2007) but this article concentrates on one effect of the regime in particular — that is,
the way in which the battle to combat ‘abuses of the asylum system’ turns some refugees into
undocumented migrants, or ‘illegal migrants’ (see also Samers 2003). While accepting that not everyone
who applies for asylum meets the definition contained in the 1951 Convention, | wish to stress here that
it is not recognition that makes one a refugee, but the circumstances that caused one to flee.
Throughout the sometimes very long process that leads to recognition (or refusal), someone forced to
flee their country of habitual residence due to fear of or actual persecution does not cease to be a
refugee, even though during and after that process one may be categorised as asylum seekers, failed
asylum seekers or ‘illegal migrants’. The critique of EU policy presented here relies on the experiences

of Afghans in Paris.



For 18 months from July 2008 the author volunteered on a twice weekly basis with the Collectif
de soutien des exilés du 10éme, a small group of Parisians from different walks of life who visit the
places where these Afghans' gather to eat — usually Salvation Army food distribution points". They
provide information and answer questions on the European regime, seeking asylum in France (and other
EU countries), their rights to accommodation, where to get medical treatment, French lessons, legal
advice and recognition rates across the EU. Working with this group has provided a sharp insight into
how the European asylum system does and not work for a group of people coming from a situation of
generalised violence and individual persecution. By exploring the impact of Dublin Il and Eurodac on a
group of young men who do not behave in the manner expected (ie claim asylum in the first safe third
country they enter) we seek to demonstrate that Dublin Il and Eurodac cannot achieve their putative
goals (of distributing the asylum ‘burden’ more equitably) but instead turn refugees into ‘illegal

migrants’.

The article is informed by direct conversations with young Afghan men at places where they
gather (soup kitchens and parks), by Saturday afternoon meetings between them and volunteers, by
observations and by the summaries of the conversations which volunteers, including the author, posted
online each evening. The choice of interlocutors was dictated by the profile of the Afghans in the 10™
arrondissement who were almost exclusively young men, ranging in age from about 13 to 30. This
population constantly changes as people arrive and depart, some after just a few days, others after
many months. Some are returning to Paris, having been deported to another EU MS, following the
discovery of their fingerprints in Eurodac. Some have been returned to France from the UK, and of
these, some are determined to return to the UK (even some who have previously been deported from
the UK to Afghanistan) because they have family there or because they know they will be able to find

work there. Others want to try somewhere else. Still others are in the French asylum system awaiting a



decision on their case. There are two other groups. The first has been refused asylum by the French
government, so are ‘rejected asylum seekers’ but as France finds it difficult to deport to Afghanistan,
they are stuck in France without status as ‘illegal migrants’. The second group has applied for asylum but
having been told that the French government is not obliged to examine their claim as their fingerprints
have been found in Eurodac, knows that they face deportation to Greece, or Hungary or another EU MS.
This group know that if returned to those countries they have no chance of being recognized as
refugees, and that they risk deportation from, for example, Greece to Turkey. It is this group that are
trapped, knowing they cannot go back, but knowing also that they cannot go on and that are the

primary concern of this paper.

Given the difficulties of obtaining informed consent under these circumstances, an early draft of
this paper was translated into Dari and circulated to some of the Afghans for comment. The
conversations took place with the author in Dari, Greek, French, English and Italian. The two national
cases explored (i.e. Greece and France) serve as case-studies: Greece illustrates more generally the case
of South-Eastern EU MS with low refugee recognition rates, while France is one of North-Western MS
with a higher recognition rates. This group of young men is currently in France, and almost all have
entered through Greece, which according to the Dublin Convention is where they should stay, and
because the Dublin Convention serves to underline a distinction between countries of first entry, such as
Greece, and countries presumed to be preferred destinations, such as France. While such a small study
does not allow generalization, many of the experiences related here are common to all asylum seekers
in the EU. In the final section, the author reflects on the consequences, intended or otherwise, of

turning refugees into ‘illegal migrants’.

Asylum law in the EU



The EU MS have put in place a series of asylum directives to ensure a harmonization of policy
across the EU so that all those applying for asylum in the EU MS are guaranteed certain basic conditions
of reception, and access to the asylum procedures, protections and rights (see Schuster 2011). The
intention is to reduce the incentives for those seeking asylum to move from state to state. The core
principle of this European system, embodied in Dublin Il (the revised version of the Dublin Convention
1997) is that whichever state allows someone to enter or remain in their territory is responsible for
examining that person’s application for asylum — and that no other state need examine that claim. There
are a number of problems with the Convention: it places heavy burdens on countries of first arrival,
such as Greece, Italy and Spain (ECRE 2006); it allows the application of the safe third country concept
(ie not the state of origin or the state in which the person wishes to make a claim, but the first safe
country reached by the asylum seeker after leaving their country of origin or habitual residence), which
permits MS to expel asylum seekers to states outside of the EU [Art. 3 (5)], such as Turkey, from where
people are refouled to states where their lives and liberty are in danger"; and most seriously, by
relieving all but one state of the duty to examine a claim, it turns refugees into ‘Dublinized’ asylum

seekers, that is, those in limbo waiting to see whether and where their claim will be examined.

Most of the literature on the decision-making of asylum-seekers highlights their need to leave
and the reliance of asylum seekers on smugglers who often make decisions on destinations (Robinson &
Segrott 2002, Gilbert & Koser 2006). Others have pointed out that where asylum seekers (or their
families) do plan where they are going, these decisions are based on factors such as family or social
networks, language skills or cultural affinity (often the result of colonial links), which are at least as
important in the choice of where to apply (Boyd 1989, Efionayi-Mader et al. 2001, Gurak and Caces
1992, Koser 1997). Nonetheless, the young men encountered in Paris, whose daily lives are rendered

very difficult by the legal constraints, continue to exercise a considerable degree of agency. The



differences that remain between EU MS mean they moved around Europe trying to find some way into
regularity and some assistance with accommodation and rebuilding their lives. It seems that once they
arrive in Europe they adjust their plans as they learn about differences in recognition rates and in
reception conditions, meet other people further along in the process and see for themselves the
treatment meted out by different EU states (see below). While in recent months, a small group of
people have given up and agreed to return ‘voluntarily’ to Afghanistan, for some of the people
encountered in Paris, deportation, whether to another EU state, to Turkey, Iran or even to Afghanistan
itself, did not put an end to their journey. It had become just another hurdle to be overcome in the
struggle to build a future. K had been returned five times from Turkey to Iran, each time spending about
a month in prison, and twice from Greece to Turkey. He laughed: ‘after the first time, when they pointed
the Kalash at me and told me to lie on the ground, | just did as | was told. | got used to it. | knew | would
get out and try again’. Five of the men met in Paris were making a second journey from Afghanistan,
having already been through an asylum process in the UK, but been deported back to Afghanistan (one
had been twice deported to Afghanistan over a period of three years). The responses of these men to
their treatment by EU MS is a testament both to their determination and to the pressures that push
them onwards. However, EU states punish those who try to exert some degree of control over where
they make their claim by using the Dublin Convention and the Eurodac system to return them to other
MS, or where this is not possible by placing them in accelerated procedures or refusing to examine their
claim at all, or simply by leaving them in limbo as long as possible — if after six months trying the host
state is unable to send someone back to a safe first country, they are obliged to take responsibility for
the claim. However, it is not uncommon to find some, like K, who have had to wait 18 months before

responsibility for examining his claim was accepted.



The numbers of asylum applicants who are successfully removed to ‘safe third countries’ are very
few. Between September 2003, when Dublin Il came into effect and December 2005, approximately 11%
of the total number of applications made in the EU were examined under Dublin II, but due to
fingerprints missing from Eurodac, a failure of MS to issue travel documents and the failure of some
applicants to cooperate - only 2.8% were actually returned — raising questions about cost and efficacy.
Nonetheless, the 11% asylum applicants ‘under Dublin’ equalled 55,300 people — that is a high number
of people in limbo (Cimade 2008, 36). In some cases, they become caught between states in a no-man’s

land outside the law.

Negotiating the European Asylum Regime: An lllustration

Afghanistan is the fourth most important source country of asylum-seekers in the industrialized
world (most, approximately 5 million, are in Iran and Pakistan). 18,500 asylum applications were
submitted by Afghans in 2008 in industrialized countries, the highest since 2002 (29,400 claims), with
most in the United Kingdom (3,700 claims), Turkey (2,600), Greece (2,300), and Italy (2,000). UNHCR
attributes the increase in the number of Afghans arriving to the deteriorating security situation in
Afghanistan (UNHCR 2008a), but according to many of the Afghans in Paris who have lived in Iran and
Pakistan, the hardening of the governments’ attitudes in those two countries also plays a role. France
hosts relatively few Afghans, with the number of asylum applications increasing from 184 in 2007 to 249
in 2008 (UNHCR 2008). The French Office for the Protection of Refugees and Stateless Persons (OFPRA)
recorded a slightly higher number of Afghan applicants in 2008 (281) of whom 104 were granted either
refugee status or subsidiary protection (OFPRA 2009). In Greece, none were granted asylum that year. In

the table below, the second row of figures refers to the percentage of Afghan asylum applicants who are



either recognized as (Convention) refugees or are given some form of subsidiary status. In most EU MS,
those Afghans allowed to make and pursue a claim have at least a 50% chance of being granted some
form of status, but the wide variety in recognition rates inevitably raises the question of what criteria

are being used to assess claims.

Table 1 Recognition rates (%) of Afghan asylum seekers in selected EU MS

Aus. Den. Fin. Fra. Ger. Gre. Ita. UK
Refugee status 44 4 0 36 29 0 12 8
Total positive decisions (ref 80 50 95 42 60 0 67 55
status + subsidiary protection)

Source: Adapted from UNHCR (2009)

The role of Greece in turning refugees into illegal migrants

Yunnan and angusht are words that crop up again and again in conversation with the Afghans in
Paris. They are the Dari words for Greece and for fingers. AlImost all the Afghans have come through
Greece’, and many have had their fingerprints taken there, and so once they come to the attention of
the authorities anywhere else in the EU, if their fingerprints are found in the Eurodac database, it is to
Greece that they will be returned — whether or not they have applied, or been allowed to apply, for
asylum in Greece. Despite a sharp increase in the number of asylum applications in Greece from 12, 267
in 2006 to 26,735 in 2007 (OFPRA 2008), and 38,000 by January 2009 (UNHCR 2009), these numbers are
low compared to other MS given that Greece the first EU state reached by many potential asylum

seekers, especially those coming from Afghanistan.

Asylum applications from Afghans are low in Greece both because the authorities make it very
difficult for them to claim asylum, and because those who have tried to claim point out to newcomers
that that they have no chance of recognition if they do apply. Over the course of the last two years,

Afghans in Paris have described being arrested on crossing the border between the two countries and



thrown in jail near Alexandropoli, near the Turkish border. F recounted how ‘after 20 days, when there
was about 100 of us, Greek ‘commandos’ came and made us go to the river (the Evros). They put 10 of
us in a boat and then went back for more’. On the Turkish side, they were forced off the boats at
gunpoint. This is in sharp contrast to the claim made in response to a report from the Commission for

Human Rights of the Council of Europe by the Greek authorities that:

None of the asylum applicants are removed from our country, unless the relevant procedure is
finalized, according to article 33, par. 1 of the Geneva Convention, article 3 of the E.H.R.C. and
other international legal instruments. Additionally, after the finalization of the asylum
procedure, no alien is transferred to an third country, where it is presumed that their lives or
liberties are endangered (nor refoulement clause). (Hammarberg 2009)

Given these figures, there is clearly a strong disincentive to claim asylum in Greece, since making
such a claim means one risks being rejected and deported to Turkey (though Greece does not deport to
Afghanistan). Since the recognition rates are much higher elsewhere, clearly many who would be
recognised as refugees in other countries are being turned into ‘illegal migrants’ in Greece, a status that
follows them intermittently around Europe. However, although making a claim does not lead to
recognition in Greece, nor does it automatically lead to rejection. In most cases, applicants are left
without a decision, but not allowed to try for refugee status anywhere else. Dublin Il means that having
made a claim, unless one is a minor, or travelling with children, no other EU MS is obliged to examine

the claim unless Greece in this case refuses to readmit the applicant.

It is not only the impossibility of being recognised as a refugee that causes people to move
deeper into Europe, it is the daily experience of living without rights. Without a secure status, people are
at the mercy of criminals and of the police. The Afghans in Paris tell of daily harassment by the Greek
police: F had had twice been run over by a police car, suffering a broken leg and a broken ankle, one had

been picked up and put in cells three times in ten days; another aged fourteen had been kept in a cell



for three days, and imprisonment for 3 months is not uncommon. Two Afghans reported having spent 3
months in a prison near Alexandropoli without having been allowed out of their cell once —a cell they

shared with 13 others. Almost all told of physical beatings — some retaining the scars.

Nonetheless, the picture that emerges of the Afghans’ experience in Greece is not
straightforwardly bleak. Many of the Afghans had found work in Greece, managed to save enough to
continue their journey and some had established warm relations with their employers, including one
who said that he missed his employer who had treated him like a son. Others told of young Greek men
and women who would visit the squatter camps in Patras and speak to them and try to assist in any way
they could, one visiting a police station to argue for the release of an Afghan minor. Some have said they
would have been happy to stay in Greece where they had work, learnt the language, experienced some
integration, made some friends, but being ‘illegal’, having no papers, security, access to regular
employment or welfare rights, of protection from arbitrary arrest, and harassment by police wore them

down and encouraged them to move on in the search for recognition and a way out of ‘illegality’.

Most of the Afghans seem to have mixed motives for moving on — negative experiences in
Greece plus stories from contacts further afield, from contacts in other EU MS that promise things will
be better. A significant number know, or know of, members of their extended families or friends around
Europe who have received papers and who are working, or who are working without papers. In some
cases, they are expected and encouraged to come join them. The port of Patras on the west coast of
Greece was an important staging post for those heading to Italy, with between 2,000-3,000 Afghans
camped in squalid squatters camps. In early summer 2009, these were again destroyed by the police in
preparation for a concerted effort to reduce the numbers of undocumented migrants in Greece. Of
those who try to make it across the Adriatic Sea, some are intercepted and returned to Greece. Others

are found in Italy and if they can be identified — e.g. through Eurodac — as having transited Greece will



be returned there. Some of those in Paris say that they have been waved through —the Italian
authorities have little desire to detain them. In the summer of 2009, | met two small groups of Afghans
(4 & 5 people) who had spent up to 5 years in Italy. All had either refugee status or subsidiary
protection. They told me had left Italy because they are frequently mistaken for Rom and as a result had
experienced physical and verbal abuse. Their response to problems in Italy was to move on. As N
explained in fluent Italian — ‘why should | stay if they do not want me? How can | stay if | cannot work?’,
or in the words of another ‘papers don’t matter there, the police still arrest me and beat me because |
had no money to give them’. None | spoke to had thought to apply through legal channels for

permission to change residence; ‘why should | ask — | want nothing, just work’.

Of course, it is not only negative experiences in first countries that cause people to continue
their journeys. Among those who travelled through Greece or Italy were Z and M who had family
members in Britain, and J who had friends in Switzerland. Dublin Il allows for family reunion, but this is
only if immediate family members and only for those who already have status as either a refugee or
asylum applicant. Sometimes it is family members back home who dictate the destination. Others are
drawn onwards by phone calls from friends, sometimes made on the journey. G told me that he was on
a train in Italy, heading for Switzerland when a friend he hadn’t seen for a year phoned him on his
mobile and said he was in Paris, so he had changed his plans and come to join his friend. H, having spent
three years in Greece and speaking good Greek complained bitterly that what he had seen of France on
Greek television and heard from his friends was a lie, that in France Afghans were treated worse than
the small dogs cosseted by the Parisians, and that he couldn’t wait to be deported back to Greece where

he had already initiated a claim.
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The Role of France in turning refugees into illegal migrants

All of the young men over 18 to whom | spoke, with the exception of three who had worked as
translators for the French forces in Afghanistan, had had to go through the Dublin Il process, regardless
of the strength of their claim to refugee status. Before being able to apply for asylum in France, an
applicant must request a temporary residence permit from the Prefecture. Immediately, before a claim
is made, a search of the database will be made, and if a match is found, an application will be made to
the MS where the fingerprints were taken to return the person under the Dublin Regulation and they
will not be issued the temporary (usually one month renewable) permit". During this period of waiting,
the individual is obliged to return regularly to the Prefecture. If the other state refuses the transfer
request, the person is issued a temporary permit and allowed to make an asylum claim. Of those
Afghans who are allowed to make a claim, about 42% will be granted some form of status (see Table 1).
If the other state agrees to the transfer request, which only happens in the minority of cases, the
applicant may be detained to await the issuance of the necessary laissez-passez and to facilitate the
transfer. The disparity between recognition rates in Greece (0%) and in France (42%) means that

returning people to Greece effectively turns some refugees into illegal migrants.

Afghans arriving in Paris for the first time are shocked by reception conditions of earlier arrivals
in Paris. In response to a question about staying in France, C pointed to the others gathered around a
fire under the Pont Jean Jaures and said ‘my friends have been here for months — | did not come for
that’. France’s inhospitality to Afghans is evident to new arrivals, who are shocked and disheartened to
find friends and fellow Afghans sleeping in parks, under canal bridges and in the streets, suffering from
lice and scabies, or accommodated with alcoholics and drug addicts in emergency hostels that resemble
Bedlam. The winters of 2008/9 saw temperatures drop to -10C, to which the City of Paris’s response was

the provision for minors of 25 beds in a hall. Each night there were approximately 60 Afghans, many
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without blankets or sleeping bags, trying to sleep along the canal St-Martin. On three or four occasions, |
met exhausted young men who had walked all night, afraid that the cold would kill them if they lay
down. Those left outside include some who have applied for asylum, so that L, for example, asked
‘what’s the point of trying to stay in France?’. Some decide to travel on and ask for asylum elsewhere.
However, it is not just the lack of accommodation that pushes people to try elsewhere. Among the other
push factors are the lack of training opportunities, the lack of work permits and a growing anger and
bitterness at their treatment. Some decide within days to continue their journey, unable to believe that
they would be not be allowed to ask for asylum in other EU MS, but others are forced to wait sometimes
for months either because they have no money to continue their journey, or because they have been
picked up and finger-printed by the French police so that should they make it to England, Demark,

Finland, Norway or Sweden, they would be returned to France.

The complexity of European asylum regimes leads to a profound lack of comprehension among
most of the Afghans about how the system works — even when they have already been through that
system, something that chimes with the finding of Gilbert & Koser (2006). The different documents
people are given are rarely — contrary to European guidelines — translated into a language they
understand. Even where the documents have been translated into Farsi (closely related the Dari of
Afghanistan), some, like K are not literate in Dari or Farsi. It was common to have people pull out official
documents from their transparent plastic folders and ask, not just for a translation, but for an
explanation about what the document meant for them and advice as to what they should do. Support
organizations in all EU MS, like the Collectif in Paris, are overstretched and few have the language skills
to explain to Afghans what the different pieces of paper, and or the terminology used, mean. The
language difficulties are inevitably compounded by the strangeness of this system and the difficulties in

orientating oneself.
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The reports of the Collectif each evening almost invariably record ‘the usual questions about
fingerprints’. The author has met six different Afghan men who having applied for asylum in the UK, and
been rejected, were in Paris having returned from Afghanistan, trying to decide where to go next,
unable to believe that their fingerprints would follow them wherever they go in Europe. On being told
that on applying in France, they will be placed ‘under Dublin’ because they have fingerprints in Eurodac,
the same person will ask ‘what if | go to Austria? Or Sweden? Or Spain?’. About 3 months after | last saw
him, M arrived at the soup kitchen. He told me he had made it to London, but been picked up almost
immediately by the police and deported to Hungary. | asked him what his plans were and he told me
that he would now try to get papers in France. When | said that the French authorities would probably
also find his fingerprints in Eurodac, his companion said ‘that’s okay — you only get deported once. After
that they let you stay’. On being told that some people had been deported two and three times,
including to Afghanistan, they looked shocked but then recovered to say — ‘we will keep trying. What
choice do we have? Don’t worry — we will do something’. R, still waiting for a decision after two years in
France, told me that if he was rejected he would go to England. Surprised | said ‘but you’ve made a claim
here —you'll just be returned to France’, to which he responded ‘I'll change my name’. When | asked,
what about your fingerprints, he smiled ‘they took my fingerprints in Greece and in Italy, but the police
here didn’t find them, so maybe | will be lucky again’. A recurring question is why, if one country does

not want them, they cannot travel to another to seek asylum.

Dublin Il contains a humanitarian clause allowing MS to choose to take responsibility for
claimants with extended family in France, or in the event of illness etc. In other words, France could
decide to process the claims of those known to have passed through Greece on the grounds that
contrary to the assumptions of the Dublin Convention, Afghan refugees will not be recognized as such in

Greece, and risk being refouled to Turkey and beyond. Norway took that decision in 2008 and stopped
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returning Afghans to Greece in recognition of the likelihood that refugees would suffer, an action for

vii

which it was commended by Amnesty International (2008)™.

In Afghanistan, many of these young men have worked and contributed to their families from
their early years. Even the youngest has made an exhausting journey, demanding high levels of
resilience and resourcefulness. They are used to having a role, to taking responsibility for themselves
and their families, rather than having to wait to be told what to do by a state. K had left Afghanistan for
Iran aged 10 with his three older brothers, and had started work in a factory aged 11. Aged 24, A had
already been economically active for 10 years, working in a restaurant. Some tell of families waiting for
financial help. M, already four years on the road, explained sadly that he had given up phoning his
mother and sister who were living in Iran because he couldn’t bear them crying and asking when he was
going to help them. Writing on young refugee men in Nairobi, Jaji considers the implications ‘of exile on
the men’s quest to live up to identities, responsibilities and statuses assigned to men in African
contexts’(2009: 177). While there are clear differences between the largely Christian young men in
Nairobi"", exile represents similar challenges to Afghan asylum seeking men in Europe. Among the
Afghans are traders, teachers, students, soldiers, welders, tailors, mechanics, labourers, farmers and
chefs. All are desperate to work and or study. Like asylum seekers all across Europe from whatever
nationality and of whatever gender, all the young men spoken to resented this period of enforced
idleness, their dependence on handouts and being grouped together with those who cannot fend for

themselves”™.

For some, this attack on their pride, their self-esteem and qualities they have been taught to
value, such as working hard and looking after one’s family, is also an attack on their masculinity and
leads to depression and psychological damage (see Jaji 2009). During the last eighteen months, there

have been incidences of self-harm, threats of and attempts at suicide which have necessitated
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interventions by psychologists from Médécins Sans Frontiers. In Paris, they have no place, no purpose.
They may still be needed at ‘home’ (though life there is continuing without them), but here in Europe
they are treated as a burden, something that, once it can no longer be ignored, should be disposed of as

quickly as possible.

Conclusion - taking and not taking responsibility

Every year hundreds of thousands of migrants, including refugees, from around the world, enter the MS
of the European Union. Many, perhaps the majority, will succeed and will build lives and families. They
come looking for work, but also freedom of various kinds, rights and security. The MS of the EU are
engaged in a struggle to evade responsibility for those seeking asylum, though some are prepared to go
to harsher lengths than others. Those MS who are the primary first entry points, such as Greece, carry a
particularly heavy responsibility, one that for a variety of reasons, they are clearly failing to meet. Some
MS recognise this and do not return children or families to Greece, but Dublin Il allows MS that are not
first entry states, such as France, to evade responsibility for young men who are left in limbo. Eurodac
and the Dublin Convention combined mean that a number of those Afghans in Paris stand little or no
chance of making a claim and being accepted anywhere in Europe. This does not mean that they will be
returned to Greece —in fact only a small number are — but that their chances of making a claim for
asylum in France (or Britain, or Germany or Austria) are limited. Less than half of these will be granted
refugee or humanitarian status (OFPRA 2009) — but very few will be returned to Afghanistan. Instead

they will swell the ranks of the Sans Papiers, the undocumented, the so-called ‘illegal migrants’.

On the other hand, EU MS expect them to cross the external borders of the EU furnished with

authoritative documentary evidence of their ages, of where they have lived, of the persecutions that
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they have suffered, to make themselves known to the authorities, to wait patiently, surviving without
recourse to public funds, without being visible, to accept whatever decision is made about their future
and to go where they are told, including back to Afghanistan. They are emphatically not expected to
make choices or decisions, but instead to present themselves as passive victims, grateful for whatever
minimal tolerance they are shown. These expectations are so far removed from the realities of these

young men that they find them intolerable and unacceptable.

In an evaluation of Dublin Il and Eurodac, the European Commission concluded that ‘the Dublin
Regulation is in general being applied in a satisfactory manner and that it does provide a workable
system for determining responsibility for the examination of asylum applications’, although the ‘low rate
of effected transfers of asylum seekers compared to accepted ones undermines considerably the
effectiveness of the system’ (2007). The report makes clear that MS often transfer similar numbers
between themselves raising questions about the point of the system, especially in the light of the

damage caused to the individuals, whose interests were not considered.

Generally, the EU regime is inefficient in its own terms — costly, unwieldy and doesn’t achieve
the goals for which it was designed. Many fail to gain the protection they need, not because they do not
meet the criteria of the Geneva Convention, but because of systems like Dublin Il and Eurodac, which
allow states to delay the examination of claims for months and years, leaving thousands without legal
protection. Nonetheless, tens of thousands of people are given refugee status every year (though
relatively few given the numbers globally), but often only after long and damaging periods in limbo, and
long, expensive and wasteful procedures. MS insist that asylum seekers cannot be allowed to choose
where they make their claims and this would lead to unfair ‘burdens’ on some MS. Aside from the

hypocrisy of such claims emanating from Europe, which takes such a relatively small percentage of
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asylum seekers, currently the so-called asylum burden fall disproportionately on those MS least

equipped to cope — Greece, Cyprus, Malta, Spain and Italy.

One is left with the distinct impression that EU MS are engaged in a largely symbolic battle, with
Dublin Il and Eurodac symbolic weapons. However, the wounds inflicted on living, breathing human

beings are all too real.
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"It would be just as possible and valid to write a paper about how the EU asylum system turns people in search of
work into ‘illegal migrants’, ‘bogus asylum seekers’ and liars but that would be a different paper.

! Although the volunteers refer to this group as the ‘Exilés’, they tend to refer to themselves as Afghans, so this is
the term used here. Over the last 18 months, | usually spend two evenings a week at two or three locations where
between 50-100 young Afghan men gather. With most, | converse in English, French or Greek, though we also use
Italian and Dari.

" More on the work of the collective can be found at http://www.exiles10.org/ | am a member of the collective,
but the other members know that | am also a researcher writing on asylum and migration policy and practice.

¥ UNHCR have regularly criticized Turkey’s practice of deporting people to Iran and Iraq (see e.g.
http://www.unhcr.org/4811e23c4.html) .

¥ This appears to be changing, as word of the difficulties in Greece spreads, and at the end of 2009 more and more
young men in Paris had chosen to travel via Bulgaria and Serbia into Austria.

¥ Since originally, Dublin Il conflicted with the French constitution, which guaranteed the right to claim asylum, the
constitution was modified in 1993 (Bosquet 2006: 9).

vl However, in July 2008, this decision was partly reversed and Norway decided to resume returning adults to
Greece, though on a case by case basis, and began to discuss tightening its procedures to deal with the increasing
numbers. This decision was confirmed by the Norwegian Immigration Appeals Board on May 7th, 2009 (IAB 2009).
Grounds for the decision included the ‘resourcefulness of the ‘appellants’, the decision of other Nordic countries to
return, and the decision of the European Court of Human Rights, ‘where it was decided that return to Greece in
accordance with the Dublin Il Regulation is not a violation of the European Convention of Human Rights, article 3.
These were held to outweigh the concerns voiced by UNHCR, by the European Council and the IAB members
themselves.

Y1t would be interesting to reflect elsewhere on the contrast between the subjects of Ahmad (2008) and Jaji’s
(2009) research, to ask whether flight from Afghanistan is seen as feminizing, but travel to Europe as masculine.
 For most, the only accommodation available is in the emergency shelters, one of which in Nanterre is referred to
as the Camp-e-diwanna, the madmen’s camp. Even at the end of December, with temperatures below freezing,
some preferred to sleep beneath the bridges of Paris rather than endure a night among alcoholics, drug users and
the mentally ill.
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