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ADOPTION AND THE EUROPEAN COURT OF HuMAN RiGHTS:
FROM LAISSEZ-FAIRE TO JUDICIAL LAW-MAKING

CARMEN DRAGHICI*

Contents: 1. The absence of a right to adopt under the Eurepean Convention on Human Righes, —
2. Eligibility to adopt, civil status and sexual orientation, - 3, Rights of the natural Pparents with re-
gards to adoption proceedings. - 4. D pensing w.th parental 10 further the best interests of
the child. - 5. The (aimost) ¢qual standing of biological and adoptive families under Article 8, - 6,
Recognition of foreign adoptions. — 7. Conclusions: the demise of the margin of appreciation doc-
trine?

1. The absence of a right to adopt under the European Convention on Human Rights

One of the most distinctive features of the jurisprudence of the Strasbourg organs is
the dynamic interpretation of the provisions of the European Convention on Human
Rights (ECHR), resulting in a gradual expansion of the scope of application thereof. In
an attempt to reduce the discrepancy between social and legal realities, the European
Court took the view that «this Convention must be interpreted in the light of present-
day conditions».’ This interpretative flexibilizy stems from the need to apply the impre-
cise provisions of an abstract legal text to a concrete set of facts.2 It also reflects the
spirit of the ECHR, which, as expressed in jts Preamble, aims at ensuring not only the
“safeguard” but also the “development” of quman rights; by taking into account the
evolution of customs and adapting the significance of the text accordingly, the ECHR
monitoring bodies have attempted to guarantze the consistency of the instrument with
the changing standards of society.’

Nonetheless, much as it may be sympathetic with the situation of an applicant, the
European Court is not called upon to overstretch the conventional text in order to ag-

Tyrer v United Kingdom, Application no. 5856/72, Zuropean Court of Human Rights [hereinafter Eur
Court HL.R.} Jjudgment of 25 April 1978, para. 31; Marckr v Belgium, Application no. 6833/74, judgment of
13 June 1979, para. 41.

* See M. LEVINET, Fifiation et vie familiale, in F. SUCRE (ed.), Le droif au respect de la vie familiale au
sens de la Convention européenne des droits de | ‘homme, Bruxelles, 2002, p. 113: welle esl, comme tout
texte juridique, ‘affecté(e) d'un certain degré d'indétermination’ st nécessite la construction de la significa-
tion de I'énoncé propre 2 tout ‘agir juridictionnel”, actrement dit ‘une interprétation avant tout acte
l!‘ap}:lication‘»

See L. PETTITI - E. DECAUX — P, H. IMBERT (eds.), La Convention Européenne des Droits de
1 "Homme, Commentaire article par aricle, Paris, 1995, p, 308,
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commodate any social or legal novelty intervened after the adoption of the Conven
In fact, it is not the Court’s prerogative to establish new rights by way of ju
amendment of the Convention. Any new rights that the Contracting Parties co
consider worthy of infernational guarantee should form the object of
governmental negotiation aimed at introducing further additional protocols.

The evolutive approach to the interpretation of ECHR, seen as a “living instry,
ment”, can be particularly discerned with regards to the notion of “fai:ni]y life» ih;
Court having continuously redefined sexuality, social parenthood and fami]y-like' o
habitation.” Nonetheless, faced with repeated applications revolving around the right 1
adopt, and despite the widespread enactment of adoption legislation in Europe th:
Strasbourg judge refused to overstep its interpretative role, indicating that it is not ;¥§]l~
ing to read a new right into the Convention.

In an early decision in the case of X v Belgium and Netheriands, the European
Commission stressed that there is no express provision guaranteeing 2 right to adopt
either in the European Convention itself or in the International Covenant on Civil ang
Political Rights.® Consequently, there is no obligation for the State under Article 12 to
recognize 10 a foster carer a particular status in relation to the child they had in their
care. Since the case involved a sole applicant, and any rights under Article 12 concern
heterosexual couples,® the Commission did not discuss the more general issue of
whether there is a positive obligation for States to guarantee the alternative of adoption
to married couples unable to procreate and found a family.

The issue was subsequently addressed in the X and Y v United Kingdom decision,
where the Commission rejected the contention that the State’s positive obligations un-
der Article 12 encompassed an obligation to guarantee the right to adopt,” According
to the Commission, the right to found a family within the meaning of Article 12 pro-
tects a couple’s right to naturally procreate, but does not guarantee the right to integrate
into the family, through adoption or otherwise, a child who is not the biological child
of the couple.s Furthermore, since the institution of adoption does not respond to an
ECHR right, «it is left to national law to determine whether, or subject to what condi-
tions, the exercise of the right in such a way should be permitted».9

Consequently, both the right to adopt and the conditions for its exercise appeared to
fall outside the scope of the ECHR and the supervision of the Strasbourg organs. Ini-

tion,
dicia)
me 1
inter.

* See M. LEVINET, Filiation et vie familiale, cit
* See X v Belgium and Netherlands, Application no, 648274, European Commission on Hi Rights
[hm:ir!aﬁcf Eur Comm H.R.] decision of 10 July 1975, at 77: «The Commission recalls that the right to
adupt.xs_‘.nol. as such, included among the rights guarantéed by the Convention. Nor does it appear in the
lnlel;n.nn Covenant on Civil and Political Rights (in particular Articles 23 and 24)»,
See below, para. 2.

7 a = . -
B — X and ¥ v United Kingdom, Application nio. 7229/75, Eur Comm H.R. decision of 15 December 1977,

-+ Bee ibid,, p. 34: «[Whilst i is implicit in Article 12 that it guarantess a right to procreate children, it
Jie;a-nor.s_.s such guarantee a right to adopt or otherwise integrate into a family a child which is not the
uam;al child of the couple concerneds.
Ibid.
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tially, where national legislations contemplated adoption, the control of legitimacy by
the European organs remained external, insofar as any measure based on a legislative

rovision was found consistent with the Convention. In X v Netherlands, a couple of
Dutch citizens of Polish origins had applied for authorization to adopt a Polish child,
and their request had been refused on the ground that two criteria prescribed by nation-
a1 law were not met: the difference of age between adopters and adoptee should not ex-
ceed 40 years, and the child should not have reached school age. The Commission
found the decision of the Dutch authorities compatible with Article 12, “since the rele-
yant national provisions did not allow the exercise of the right in the way envisaged by
the applicant and her husband”."® The Commission highlighted that according to Arti-
cle 12 of the Convention, a family can be founded — including by adoption — in accord-
ance with the provisions of national law governing the exercise of this right.

Attempts to ground a right to adopt in Article 8 have proved equally unsuccessful.
The issue was discussed in the Fretté v France judgment of 2002, concerning the re-
fusal of national authorities to allow an unmarried homosexual person to adopt. The
Strasbourg Court stressed that the right to adopt was not guaranteed by Article 8, inso-
far as «the right to respect for family life presupposes the existence of a family and
does not safeguard the mere desire to found a family».ll

While the jurisprudence has persistently asserted the lack of a right to adopt under
the ECHR, adoption has not remained outside the scope of the scrutiny of Strasbourg
organs. Quite on the contrary, as argued below, they have increasingly used the param-
eters of legitimacy developed in relation to the second paragraph of Articles 8 to 11
and the requirements of Article 14 to supervise States’ adoption policies. The Court’s
jurisprudence has affected the autonomy of States in regulating this institution, from
the eligibility criteria for prospective adopters to the recognition of foreign adoptions.
Less surprisingly, the case law has also emphasized the rights of natural parents in
adoption proceedings and the limits thereof, and has found that, where national law
permitted the creation of legal ties between adopter and adoptee, their family life is en-
titled to the same protection as the family life of biological parents and children. The
following paragraphs seek to examine the relevant case law, and attempt an appraisal
from the viewpoint of its consistency with the long-established techniques of interpre-
tation of the ECHR.

2. Eligibility to adopt, civil status and sexual orientation

The UN General Assembly Resolution 41/85 of 3 December 1986 proclaiming the
Declaration on Social and Legal Principles relating to the Protection and Welfare of
Children, with Special Reference to Foster Placement and Adoption Nationally and In-
temationally reveals a world-wide consensus on the social function of adoption. Article
13 of the Declaration clearly indicates that adoption does not serve the purpose of ena-

"l’ X v Netherlands, Application no. 8895/80, Eur Comm H.R. decision of 10 March 1981, p. 178.
Fretté v France, Application no. 36525/97, Eur Court H.R. judgment of 26 February 2002, para. 32.
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bling infertile couples to have children; rather, «[t]he primary aim of adoption js to
provide the child who cannot be cared for by his or her own parents with a Permanep;
family». Consequently, as expressed in Article 5, «[i]n all matters relating to ¢,
placement of a child outside the care of the child’s own parents, the best interests of the
child, particularly his or her need for affection and right to security and continuing
care, should be the paramount consideration». These concerns can justify domestic pol.
icies limiting the eligibility to adopt to certain categories of applicants considered ¢,_
pable of offering a stable home, and the conditions for the harmonious development of
the child (e.g. married couples). Regardless of the specific national provisions on eligi-
bility, the generation of parental status through adoption presupposes, in all domestie
legal systems, a stamp of approval from the competent authorities.

Under the ECHR, absent a right to adopt, States should arguably enjoy a wide mar.
gin of appreciation in defining their legislative policies on adoption, in particular by
restricting the eligibility of adopters and adoptees according to their own assessment of
what better serves the interests of the child in the given social context. This was alsg
the initial stance of the Strasbourg organs, though the restrictions in respect of single
persons, unmarried couples and homosexuals have proved to be increasingly conten-
tious.

In the above-mentioned case of X v Belgium and Netherlands, the Commission clar-
ified that Article 12 does not protect the right to have children outside marriage, insofar
as this provision guarantees one single right, «to marry and to found a family», rather
than two separate rights." The Commission seems to admit that a man and a woman of
marriageable age, albeit not married, may have a right to found a family, whereas in
the absence of a couple there is no similar individual right: «<However, even assuming
that the right to found a family may be considered irrespective of marriage, the prob-
lem is not solved. Article 12 recognises in fact the right of man and woman at the age
of consent to found a family i.e. to have children. The existence of a couple is funda-
mental. The Commission apparently avoids taking a stand on the matter: the ambig-
uous wording “even assuming” may indicate a mere hypothetical concession reinforc-
ing the argumentation. What is clear is that the guarantee in Article 12 only benefits the
couple, more specifically the heterosexual couple, therefore the eligibility of the single
person to adopt cannot find support in this provision.

The applicant in X v Belgium and Netherlands, a Dutch national living in Belgium,
was denied the possibility to adopt an abandoned child for whom he had cared for sev-

¢

2 Sec P. MOROZZO DELLA ROCCA, Riflessioni sul rapporto tra adozione e procreazione medical
assistita, in Dir. Fam. Pers., 2005, p. 218: «quando la filiazione deriva fout court dalla procreazione
nawrale, il diritto, tradizionalmente, non pone limiti [...], mentre una disciplina abilitante e nel contempo
) I"' nccompagna sempre la d da sociale di filiazione».

“=72~).8ep- X v Belgium and Netherlands, cit., p. TT: «[Article 12] does not guarantee the right to have
children born out of wedlock. Article 12, in fact, foresees the right to marry and to found a family as one
simple righty.

" Ibid.
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eral years, merely on the ground that he was unmarried."” The Commission hastily
gismissed the application of Article 8 relying on the absence of a right to adopt, as dis-
cussed above. It failed to distinguish »etween an application for a generic authorization
+o adopt and an adoption application in respect of a minor already cared for by the ap-
plicaﬂt- Surprisingly, the Commission did not attempt to establish whether the lengthy
family-like relationship between the foster parent and the child amounted to “family
Jife” within the meaning of Article 8. Nor did it make any inquiry into the child’s wel-
fare, for example by discussing whether a court order formalizing the relationship
could have better provided the child with a secure home environment, patrimonial
rights or psychological comfort.

A further challenge to the denial of a right to adopt for single persons (this time re-
garding the general authorization to adopt) was considered in the Di Lazzaro v Italy
1996 decision. The Commission declared the application inadmissible by reiterating
and synthesizing the motivations put forward in the earlier case law: «The Commission
recalls that the right to adopt is not, as such, included among the rights guaranteed by
the Convention and that Article 8 does not oblige States to grant to a person the status
of adoptive parent or adopted child. Article 12 of the Convention, which recognises the
right of man and woman at the age of consent to found a family, implies the existence
of a couple and cannot be construed as including the right of an unmarried person to
adopt>>.'6

Applications by single persons may have some prospects of success where brought
against a State party to Protocol 12, which extends the principle of non-discrimination
in Article 14 to the enjoyment of any right guaranteed by the domestic legal order, re-
gardless of its presence in the ECHR.'” The Strasbourg Court is likely to analyse the
restriction of the right to adopt in the case of unmarried persons as different treatment
motivated by the civil status. The burden of proof would then lic on the State to show
why the difference was justified, and that the measure was proportionate to the aim
pursued.

The cause of homosexual aspiring adopters has recently obtained the assent of the
Strasbourg Court, though it came aftzr a long and strenuous battle for the recognition
of homosexuals’ rights under the ECHR. Initially, the rights of homosexuals under the
Convention were only upheld in relation to their private life, with the Strasbourg or-
gans prompting for the decriminalization of sexual activity privately engaged in by

" The Belgian civil code authorized adoption by foreign residents, provided that they satisfied the
:Zﬂd,itions imposed by their national law: accarding to the Dutch civil code, the unmarried person could not
opt.

:j Di Lazzaro v Italy, Application no. 31924/96, Eur Comm H.R. decision of 10 July 1997, p. 139.
Article 1 of Protocol 12 reads: «The enjoyment of any right set forth by law shall be secured without
discrimination on any ground such as sex, race, colour, language, religion, political or other opinion,
national or social origin, association with a rational minority, property, birth or other status» (emphasis
added). The Protocol was adopted on 4 November 2000 and entered into force on 1 April 2005. To date it
;l(a)sl (li]een ratified by only 18 of the 47 Member States of the Council of Europe [last updated 13 February
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consenting adults. The legitimacy of legislation criminalizing homosexual activity, a
one time considered to fall within the wide margin of appreciation of the Contracting
Parties, was challenged in the famous 1981 Dudgeon case,'® and more tecently cop.
firmed in A.D.T. and Sutherland v UK in 2001." In subsequent cases the Court took a
step further by condemning not only the criminal repression of homosexuality but alsg
any form of discrimination based on sexual orientation, for example in the field of em.
ployment in the armed forces, as illustrated by the 1999 judgments in Smith and Grady
v United Kingdom and Lustig-Prean and Beckett v United Kingdom.20

However the case law on the legal significance of same-sex cohabitation under the
Convention has been slow to recognize any family dimension to homosexual partner-
ships. Starting with the 1983 decision in X and Y v United Kingdom, the Strasbourg or-
gans have consistently failed to classify stable homosexual cohabitation as “family
life” for the purposes of Article 8, analysing it under the “private life” pillar of the pro-
vision, in contrast with the approach taken with respect to heterosexual cohabitation:
«Despite the modem evolution of attitudes towards homosexuality, the Commission
finds that the applicants' relationship does not fall within the scope of the right to re-
spect for family life ensured by Article 8. On the other hand [...] certain restraints on
homosexual relationships could create an interference with an individual's right to re-
spect for his private life ensured by Article 8. The Commission finds that the appli-
cants' relationship is a matter of their private lifey.? More recently, Commission reiter-
ated this view in the 1996 RGdsli v Germany decision, where it also found that reserv-
ing special protection to families (encompassing married couples and beterosexual co-
habitees) constituted objectively and reasonably justified different treatment.”

" Dudgeon v United Kingdom, Application no. 7525/76, Eur Court H.R. judgment of 22 October 1981,
paras. 40-41, subsequently confirmed in Norris v Iriand, Application no. 10581/83, Eur Court HR,
judgment of 26 October 1988, paras. 3538, and Modinos v Cyprus, Application no. 15070/89, Eur Court
H.R. judgment of 22 April 1993, para. 24, All previous applicati had been rejected on the ground that, in
2 demacratic society, the right to private life could be lawfully interfered with by the public authorities in
order to guarantee the protection of health or morals.

¥ 4 DT v United Kingdom, Application no. 35765/97, judgment of 31 July 2000, para. 23 (criminali-
zation of private homosexurl activity involving more than two men); Sutherland v United Kingdom, Appli-
cation no. 25186/94, Bur Comm H.R. report of 1 July 1997, paras, 64-66 (different age of consent for ho-
mosexual and heterosexual acts), -

2 Smith and Grady v United Kingdom, Applications nos. 13985/96 and 33986/96, Eur Court HR.
judgment of 27 September 1999, paras. 93-105; Lustig-Prean and Beckett v United Kingdom, Applications
nos, 31417/96 and 32377/96, Eur Court H.R. judgment of 27 September 1999, paras. 05-98.

3 and Y v United Kingdom, Application no. 936%/81, Eur Comm H.R. decision of 3 May 1983, at
221. See also, with regard 1o a leshjan relationship, 5 v United Kingdom, Application no. 11716/85, Eur

Of _report of 14 May 1986, para. 2: «the Commission tecalls that it has already found that, despite
the modern evolution of attitudes towards homosexuality, a stable homosexual relationship between two
men does not fall within the scope of the right to respeet for family life ensured by Article § [...] The
. %pplicsnt’s relationship with her now d d partner accordingly also falls outside the scope of
 AwigirS.(Ar. 8) insofar as it protects the right to respect for family lifen.
¥=:~.2-See Roosli v Germany, Application no, 28318/95, Eur Comm H.R. decision of 15 May 1996: «[a]s

regards family life, [...] despite the modemn evolution of attitudes towards homosexuality, a stable
homosexual relationship between two men does not fall within the scope of the right to respect for family
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The choice of treating same-sex partnerships as a manifestation of private, but not
family life, was critizcaized by the legal scholarship as inconsistent with the 3urispm.
gence in other areas.” It was argued that marriage does not constitute a pre-condition
of family life, according to the very jurisprudence of the Strasbourg organs.™ This po-
sition also appears at odds with the principle identifying family life wherever there are
effective ties between those concerned.”® Moreover, the Court has acknowledged that
family life exists even where one member is a transgender person whose newly ac-
quired sex is not legally recognized (which legally amounts to a same-sex relationship),
precisely in the light of the effective bonds and family-like caring, support, and sharing’
of daily-life rt*.sponsibilities.ZG

However, the case law on homosexual cohabitation evidenced how the lack of
w;ogui,:jon of same-sex cohabitants as families adversely affects their patrimonial in-
werests.”” If in Roosli v Germany the Commission held that the surviving same-sex
partner cannot base a right to succeed to the lease on Arficle 8, subsequent judgments
took a mare favourable view, allowing stable same-sex cohabitants to better cope with
practical difficulties. In the 2003 Karner v Austria judgment, the European Court ac-
cepted that the impossibility for the applicant to take over the lease of the deceased
same-sex cohabitant affected the right to protection of the home under Article 8; how-
ever, it still did not qualify homosexual cohabitation as family life.® The Court re-
called that the different treatment of homosexual couples may be justified by the legit-
imate objective of preserving the traditional family unit, but also stressed that differ-
e.llce§9 bas:ed.exclusively on sexual orientation require a particularly strong justifica-
tion.? It indicated that, in a field like discriminatiod where the margin of appreciation
of national authorities is narrow, the respect of proportionality between the aim pur-
sued and the means employed required a demonstration that it was necessary, in order

life ensured by Article 8 [...] The question remains, however, of whether it was justified to protect families
but not 1o give similar p ion to stable h 1 or lesbian relationships. The Commission recalls that
the family, to which the relationship of heterosexual ied couples living together as husband and wife
can be assimilated, merits special protection in society and that there is no ms;n why a High Contracting
Party should not afford particular assistance to families, The Commission therefore accepled that the
difference inlt_realn'u:m between the surviving partner of a homosexual or lesbian couple and somebody in
the same position whose partner had been of the opposite sex can be objectively and reasonably justified».
- See F. SUDRE, Droit infernational et exropéen des droits de I'homme, Paris, 2001° , p. 282.
See G. VAN BUEREN, The International Protection of Family Members' Rights as the 21" Century
App;?t;ches, in Ii:lum‘ Rig:tg Quart,, 1995, pp. 737-738.
ce e.g. Kroon and Others v Netherla icati j
Ocu;l;er 1995‘ bt nds, Application no. 18535/91, Eur Court H.R. judgment of 27
. 3/5, Y and Z v United Kingdom, Application no. 21830/93, Eur Court H.R. judgment of 22 April 1997,
: See F. SUDRE, Droif international, cit.
See Karner v Austria, Application no. 40016/98, Eur Court H.R. judgment of 24 July 2003, para, 33:
«The Court does not find it necessary to determine the notions of “private life” or “family life” because, in

~ any event, the applicant’s complaint relates to the manner in which the alleged difference in treatment

lﬂ‘-"-;l;éely_' affected the enjoyment of his right to respect for his home guaranteed under Article 8».
Ibid., para. 37 and 40.
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to reach the aim, to exclude homosexual couples from the application of the relevay;
legislation.30 Finding that the measure had not been proved necessary, the Court ¢y,
cluded that the measure breached Article 8 taken in conjunction with Article 143

In Salgueiro Da Silva Mouta v Portugal, the Strasbourg Court has for the first time
approached sexual orientation from the viewpoint of family life, though not in respect

of a same-sex partnership, but as regards discrimination against the homosexual parep;

in custody proceedings.32 The Court found a violation of Article 14 taken in conjunc.
tion with Article 8 in the decision of the Lisbon Appeal Court to reverse a residence
order in favour of the father merely on the ground that he was in a same-sex relation.
ship with another man.® Recalling its earlier jurisprudence regarding child custody, in
which a parent had been discriminated against on account of her religious convic.
tions,”* the Court found that the Portuguese court’s decision amounted to discrimina-
tion based on sexual orientation. The judgment was in line with Recommendation 924
(1981) of the Parliamentary Assembly of the Council of Europe on discrimination
against homosexuals, which specifically addresses custody of children and visitation
rights.35 However, the judgment did not contribute to advancing the family rights of
same-sex cohabitants, as no new right was upheld. Since the mutual enjoyment of par-
ent and child constitutes an essential element of family life:,36 the bond between them is
indissoluble, and State authorities are obliged to allow them to lead a normal family
life,”’ even when one parent has subsequently manifested his or her homosexual orien-
tation.*®

That said, the presence of children does not automatically place a same-sex rela-

* Ibid., para. 41.

' Ibid., para. 42-43.

2 Salguiero da Silva Mouta v Portugal, Application no. 33290/96, Eur Court H.R. judgment of 21
December 1999. The applicant had been repeatedly denied access to his daughter by his ex wife,in breach
of his custody rights as agreed upon divorce. He had consequently sought, and obtained in first instance,
custody of the child, but the decision had been reversed on appeal based on the child’s welfare and on the
sexual orientation of the father, who lived with anather man. The appeal court’s decision stigmatized the
father’s sexual orientation and focused on it to a considerable extent. ¢

M Ibid., paras. 34-35.

*In Hoffmann v Austria, the Court had established that the mother’s affiliation with Jehovah’s
witnesses could not be uSed against her in proceedings amed at determining the son’s custody, as a
distinction merely based on religious beliefs was not acceptable. See Hoffmann v Austria, Application no.
12875/87, Eur Court H.R judgment of 23 June 1993, para. 58.

¥ See Recommendation 924 (1981) of the Parliamentary Assembly of the Council of Eurape on

discrimination against homd Is; point 7: «Rec ds that the C; of Ministers: [...] iii. call
on the governments of the member states : [...] d. to ensure that custody, visiting rights and accommodation
of ¢hildren by their parents should not B¢ restricted on the sole g is of the b ual tendencies of
one of them».

3 Eriksson v Sweden, Application no. 11373/85, Eur Court H.R. judgment of 22 June 1989, para. 58.
*" Marcke v Belgium, cit., para. 31.
=8ce M. LEVINET, Filiation er vie familiale, cit., p. 142: «[lJorsqu’une relation hétérosexuelle — ma-
singe.ou unjon-libre — a existé avant la conversion sexuelle ou avant I'instauration du «couple» homosexuel
- et que dds enfants en sont issus, il n’y & aucun probléme pour reconnaitre I’existence de liens familiaux et la
néeessité de les sauvegardens.
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tionship within the scope of “family life” as protected by Article 8, even when they are
caised as children of the couple. In C and LM v United Kingdom, the sharing of parent-
ing tasks by 2 couple of same-sex cokabitants in respect of the infant daughter born
through artificial insemination with donor and the financial dependence of the biologi-
cal mother and the child on the other woman were not considered to engage Article 8
with reference to the right to respect for family life.” Similarly, in Kerkhoven and Hin-
ke v Netherlands, the lesbian partner of the mother of a child bomn through donor in-
semination, who contributed to raising the child as a second female parent, applied for
joint parental authority over the child and was refused. The Commission held that their
relationship fell outside the scope of Article 8 insofar as it protects the right to respect
for family life.

In the absence of pre-existing family life coming under the scope of Article 8, there
is no right for the homosexual aspiring parent under Article 12 to create a family, by
cither adopting an abandoned minor or the child of the partner. In the above-mentioned
case of Fretté v France, the applicant, relying on Article 14 taken in conjunction with
Article 12, claimed that he had a right of access to adoption with a view to founding a
family, arguing that such a right was guaranteed to everyone without any distinction as
to sexual orientation. Recalling the Cemmission’s decision in Di Lazzaro v Italy, the
Court declared this part of the complaint inadmissible, insofar as Article 12 only guar-
antees the right to marry and found a family to heterosexual couples and does not en-
compass a right to adopt.”!

An examination on the merits was, however, considered necessary insofar as Mr
Fretté’s claim based on Article 8 was concerned. Interestingly, after establishing that
the right relied on by the applicant was not guaranteed by Article 8 either,” the Court
nonetheless proceeded to analyse whether there had been a violation of Article 8 taken
in conjunction with Article 14: «However, French domestic law [...] authorises all sin-

¥ ¢ and LM v United Kingdom, Application No. 14753/89, Eur Comm H.R. decision of 9 October
1989. The Commission found that «lesbian partnership involves private life», and accepted that the
deportation of the biological mother, an Australian national, and the baby «will have repercussions» on their
private life, but maintained that «lawful deportation [...] cannot, in principle, be regarded as an interference
with this Convention provision, given the State's right to impose immigration controls and limits».

*® Kerkhoven and Hinke v Netherlands, Application No. 15666/89, Eur Comm H.R. decision of 19 May
1992. The Commission further considered tha: «the statutory impossibility for the first applicant to be
vested with the parental authority over the third applicant does not entail any restriction in the applicants'
enjoyment of their private life”, therefore “there has been no interference with the applicants’ right to
respect for their private life».

# See Fretté v France, Application no. 36515/97, Eur Court HR. decision of 12 June 2001, para. 1:
«La Cour rappelle que ’article 12 de la Convension se borne  garantir le droit de se marier 4 I4ge nubile 2
deux personnes de sexes biologiques différents et ni cet article ni I'article 14 ne garantissent le droit &
’adoption».

“2 Pretté v France, Application no. 36515/97, Eur Court H.R, judgment of 26 February 2002, para. 32.
The Court also considers that the dismissal of the authorization to adopt did not infringe the right to respect
for private life: «the decision to dismiss the applicant’s application for authorisation could not be considered
to infringe his right to the free expression and development of his personality or the manner in which he led
his life, in particular his sexual life».

TN
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gle persons — whether men or women — to apply for adoption [,..] an i
maintained that the French authorities' decision to reject hlijs appEicaEtionthde if::][;;‘:]m
been based on his sexual orientation alone. If this is true, the inescapable conc[usio[ 2
that there was a difference in treatment based on the applicant's sexual orien{ation 3
concept which is undoubtedly covered by Article 14 of the Conventiony e

. The analysis was rather confined to Article 14 taken independently,* even thoy, h
u.us provision has no autonomous application where the matter complained of falls Og
s:dg t_he scope of any of the ECHR substantive rights.*® The Court considered that tl:-
decision of the French authorities that the applicant was unsuitable to adopt had fo]e
Icwed_ an examination by the competent body and pursued the legitimate aim of saf; c
guarding the health and rights of the minor potentially adopted.*® The reports dra&;
I;!y the social workers, in which Mr Fretté's aptitude to raise a child was assessed, m
nont?d the lack of a maternal referent in his family. The European Court support.ed :hn'
thesis 9f the respondent government, according to which what was at stake was not o 3
ly the interest of the adult to adopt, but also the interests of the child potentially iml:-
g.ratcd into a ne_w family environment. Faced with competing interests, the Court in:
smed‘ on the primacy of the rights of the child, emphasizing that «[a]doption means
“providing a child with a family, not a family with a child”» %"

Once established that the measure pursued 2 legitimate aim, the Court examined
whether the balance implicitly requested by Article 14 between the aim and the means
employed had been observed. In that connection the Court noted the lack of consensus
among the Contracting Parties as to the suitability of homosexuals to adopt, and thus
concluded that a wide margin of appreciation needs to be recognized in favour of do-

“ Ibid.
pmhibi?onpr:‘f“;::: the case is u‘e:lcd, as a.E application u.n(.ier l?rotocol 12 ECHR, establishing a general
i m;;fad : n, wi P . from the violation of a right enshrined in the Convention.
o il | r:locnl 1_2, !hlefcfc_}r.e. it could not be relied on. However, in relation to the States
ok sl:col where n gislation .. the right 10 adopt to unmarried persons, the
rhapsad. m?h orientation can be m_mlysed as different treatment in respect of a right set forth by
o gislation (though not an ECHR right). It could be maintained that, once the national legislation
es ” &5 & right to adopt, any differcnce in treatment based on sexual orientation must have a legitimate
':.:s; ::u:_r;.r However, Elc “morals” or “rights of others" (1.e. of adoptable children) are volatile concepts,
and th .':nd g of eatment may not lly be categorized as discrimination given the wide
zt gical co on the matter,
196 ‘“Si:kzu :\::?;\T.IF‘:hanm et vie fmﬂfq-’z. in SU:DRE, Le droit au respect de la vie familiale, cit., p.
o : ekl cvelopper une argumentation au sujet !1u lien entre vie privée et procédure d’agrément
quel s'al it, la Cour tourne vers In démonstration de Pexistence d’une différence de traitement
qui :'.Ié!l.‘:‘.\;s::c ra.?éne é I‘a‘:icle 14 invoqué de maniére indépendanter.
= ) refte v France, judgment eif,, para. 38: «In the Court’s opinion there j
mmmt the app!imt's application for authorisation pursued aplegitimate aixlrs1 I;Z:::gfb:ot;::tii
”gl‘g‘t_al.@gﬂghts of children who could be involved in an adoption procedure, for w};ich the granting of

== authorisation was, in principle, & prerequisiten,

" Ibid., para. 41,
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mestic authorities.”® This circumspection is perhaps surprising after the Court went the
extra mile to demonstrate that Article 8 was applicable.49 Even though it acknowledged
{hat the ECHR is 2 living instrument, it affirmed that the State is better placed to decide
ander which circumstances adoption can offer the minor a stable and harmonious de-
w]apment.so The Court thus refused 1o take a stand on the issue of homosexuals’ suita-
pility to adopt. Though commentators might see it as a convenient manoeuvre,” the
choice was probably appropriate, considering the lack of decisive scientific evidence in
either direction, and the lack of a homogeneous legislative approach throughout the
Council of Europe States.

The question has, however, returned to the attention of the Strasbourg court with
the E.B. v France case,” and the 2008 ruling effectively superseded Fretté v France. In
a markedly split decision, the Grand Chamber held by ten votes to seven that there had
been a violation of Article 14 in conjunction with Article 8 in respect of the authorities’
refusal to allow the lesbian applicant to adopt a child. As far as the admissibility of the
case was concemed, the Court found that the facts of the case (in particular the French
legislation expressly granting single persons the right to apply for authorization to
adopt) fell within the ambit of Article 8: in creating a right to adopt, the French State
had gone beyond its obligations in Article 8, but once the right was created national au-
thorities were not permitted to take discriminatory measures in applying it

The issue before the court was, therefore, whether the decisive consideration given
to the homosexuality of E.B. in assessing her adoption application amounted to dis-
crimination. In this respect, the Court found that the rejection was motivated by two
main grounds: the lack of commitment of E.B.’s same-sex cohabitant, and the absence
of a father figure in the household. The Court noted that there had been no discrimina-
tion with regard to the first ground for rejection (the partner's attitude towards adop-

* Qee ibid.: «Since the delicate issues ratsed in the case, therefore, touch on areas where there is little
common ground amongst the member States of the Council of Europe and, generally speaking, the law
appears to be in a transitional stage, a wide margin of appreciation must be left to the authorities of each
Statey.

% See P. MURAT, Filiation, cit., p. 200: «Fidéle  la technique utilisée pour les problémes complexes et
polémiques, la CEDH se réfugie derriére I’absence de dénominateur commun aux systémes juridiques des
Etats contractants [...] pour conclure qu’il est souhaitable de laisser une large marge d’appréciation aux
autorités de chaque Etat. La solution est sans doute sage, méme si certains ne manqueront pas de trouver
paradoxal qu’aprés avoir retenu de maniére quelque peu hardie 1’applicabilit¢ de la Convention, la Cour
paraisse faire preuve de frilosité et donne I'impression de s’arréter au milieu du gué [...]».

*® See Fretté v France, judgment cit., para. 42; «If account is taken of the broad margin of appreciation
to be left to States in this area and the need to protect children’s best interests to achieve the desired
balance, the refusal to authorise adoption did not infringe the principle of proportionality». Having regard to
the competing interests of the applicant and potential adoptees, and to the paramountcy of the child's best
interests, the Court noted that the scientific community was divided over the possible consequences of a
child being adopted by one or more homosexual parents.

See S. CABALLERO SANZ, La familia en perspectiva internacional y europea, Valencia, 2006, p. 103:
«una vez més, el tribunal elude el espinoso tema de la relacién entre familia y homosexualidad».
52 E B. v France, Application no. 43546/02, Eur Court H.R. judgment of 22 January 2008.
% Ibid., paras. 48-49.
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tion); where an unmarried applicant had set up home with a partner (same-sex or not),
the best interests of the child joining the home required consideration of the partner's
attitude, in the light of the role that the latter would necessarily play in the life of the
child on a daily basis.*

As to the objection relating to the absence of a father figure, the Court did not find
it problematic in itself, but the excessive references in a case concerning adoption by 3
single person was considered to be implicitly connected with the applicant's homosey-
vality. ™ Consequently, the applicant had suffered a difference in treatment which the
Court found discriminatory insofar as based on sexual orientation. The Court also not-
ed that the two main grounds for rejection formed part of an overall assessment of the
applicant's suitability to adopt, therefore the illegitimacy of one of the grounds had the
effect of contaminating the entire decision.

If in Frerté the Court was to some extent excessively prudent, in £.B. it arguably
was over simplistic. The majority of the Court considered that, since national law al-
lowed unmarried persons to adopt, the absence of a paternal referent in the household
of a lesbian adopter was not a sufficient reason to deny adoption. The Court seems to
miss the actual core of the debate surrounding adoption by homosexuals, which lies in
distinguishing between the absence of either the maternal or the patemnal figure (which
is not out of the ordinary, given the frequency of single-parent families), and the pres-
ence of two maternal/ paternal figures. A genuine analysis of the problem should have
aimed at determining whether, for the child, being integrated into a same-sex family
raised welfare issues or not, in the light of the psychological and social impact of such
adoption. Since the case was one about competing interests, insufficient attention was
arguably paid to the traditional balancing exercise. The Court simply assumed that a
difference of treatment based on sexual orientation, if proved, would amount to dis-
crimination, implicitly dismissing the possibility for an objective justification based on
the health or the rights of the child: “In the Court's opinion, if the reasons advanced for
such a difference in treatment were based solely on considerations regarding the appli-
cant's sexual orientation this would amount to discrimination under the Convegtion”*’
However, this demonstration had not yet been made in £.8., and previously in Freé
the inquiry had ended in a non liguer! Ultimately the priority given to the prohibition of
discrimination seems to oust the fair balance principle, the paramountcy of the child’s
welfare, and the principle that not every difference in treatment amounts to discrimina-
tion.

Moreover, the suggestion that the wrongful reliance on the lack of a paternal refer-
ent invalidated the entire assessment process underestimates the relevance of the lack
of corirfiftmeat of the lesbian partner — the other argument disqualifying E.B.’s adop-

"h““-‘-jhd..g:‘lms 75-77.
“con: Ibid,; pers. 87,
2 Ipidl, para. 80.
tbid., pars. 93,
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tion application. To be sure, the reluctance of the applicant’s stable cohabitant to raise
the child could have constituted in itself a sufficient reason not to grant the authoriza-
tion sought: it could hardly be beneficial for a child to be brought up in a family where
one member is not interested in rearing a child. In fact, in some jurisdictions sole appli-
cations by married persons are not accepted precisely on this ground.*®

Looking beyond the particular facts of the case, the E.B. judgment effectively does
away with the margin of appreciation as to the eligibility to adopt. The reliance on non
discrimination as an almost self-standing right, whenever the matter is remotely con-
nected with an ECHR right, has the same practical effect as invoking Protocol 12. This
means that the discretion left to national legislatures in establishing the eligibility of
adopters is very limited, insofar as any diiference in treatment needs to be justified by
compelling reasons in order to escape the label of discrimination. In the light of £.B., it
can be maintained that wherever States allow single persons to adopt, they cannot re-
strict it based on sexual orientation in the (mistaken or not) belief that the limitation
better serves the interests of adoptable children. Analogously, adoption by same-sex
couples seems to be now covered by the non-discrimination principle, as legislation al-
lowing only heterosexual couples to adopt would necessarily establish a distinction
based on sexual orientation.

The judgment eventually opens more questions than it answers. It is not unreasona-
ble to assume that a future claim of a sole adoption applicant in a country exclusively
allowing adoption by couples will be analysed as discrimination on the grounds of mar-
ital status. If E.B. is to be applied consisiently, a new Di Lazzaro v Italy application
should be found admissible, since the marter does involve family issues under Article
8, and there is a difference in treatment based on a characteristic peculiar to a group.
Similarly, it is not too far-fetched to sxpect that a specific difference of age between
adopter and adoptee prescribed by the domestic legislation, or indeed the minimum age
required in order to adopt,” will be analysed as discrimination on the grounds of age.
Thus, member States are able to retain an extremely narrow margin of appreciation in
regulating adoption domestically, whereas the forefront of law-making in this area has
seemingly moved to Strasbourg.

3. Rights of the natural parents with regards to adoption proceedings .
The institution of adoption does not pursue the goal of social engineering, and chil-
dren are not placed with adoptive families only because they would be better off. There

** In England and Wales, sole applications by married persons are not acceptable u_nless the spouse is
missing, separated from the applicant or incapable of making an application for an adoption order by reason
of physical or mental ill-health. See s. 51 (1) and (3} Adoption and Children Act 2002. Arguably, the same
regime should apply to stable cohabitees. ) o

* The minimum age required to qualify as a potential adopter is not necessarily the majority. l:‘or
example, in England and Wales, the adopter needs to have attained the age of 21 years (s 50 (1) Afioptlon
and Children Act 2002), whereas the age of majority is already attained at the age of 18 (s 1 (1) Family Law
Reform Act 1969).
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is international consensus that adoption should only be seen as a solut;
birth family is unable or unwilling to care for the child. Absent such ex
cumstances, the natural bond between parents and children is widely

ion where

Principles relating to the Protection and Welfare of Children, with Spe
Foster Placement and Adoption Nationally and Internationally. Article 3 of the Decla.
ration acknowledges that the child’s welfare is best promoted if the child is raiseq by
his or her birth family.% According to Article 4 of the Declaration, adoption shoulq be
considered where the development of the child within the birth family is impracticab]e
(because the parents are deceased, unknown, or unwilling to care for them) or exposeq
to harm (where the parents neglect or subject the child to ill-treau'nent).61

The case law of the Strasbourg organs reflects the general international outlook on
adoption as a means of last resort, where the biological parents are unable or unwilling
to assume parental responsibility. Thus, in Johansen v Norway the Court stressed that
the taking into care of the applicant’s daughter on a permanent basis with a view to
adoption and the deprivation of her parental rights and access to the child constituted
an interference with the child’s and the mother’s right to mutual enjoyment under Arti
cle 8.52 The Court was satisfied that the impugned measures were in accordance with
domestic law and pursued legitimate aims, as they aimed at protecting the “health” and
“rights and freedoms” of the applicant’s daughter.® However, in respect of the depri-
vation of the applicant’s parental rights and access, the Court found that «it had a per-
manent character, and could only be considered ‘necessary’ within the meaning of Ar-
ticle 8 para. 2 (art. 8-2) if supported by particularly strong reasons”, whereas “the ap-
plicant’s state of health had not been such that she would have been permanently una-
ble to care for her daughter».* The strictness of the Court’s supervision in Johansen
appears commensurate to the extreme nature of the interference. The permanent termi-
nation of parental status and of all contact against the wishes of the natural parent is
arguably the most severe form of interference with a parent’s rights under Article 8; it

“ Article 3 reads: «The first priority for a child is to be cared for by his or her own parentss. Similarly,
the third paragraph of the Preamble to the Declaration reaffirms the need to protect the integrity of the
biological family, a principle enshrined in the 1959 UN Declaration on the rights of the child: «Reaffirming
principle 6 of th{e] Declaration [of the Rights of the Child], which states that the child shall, wherever
possible, grow up in the care and under the responsibility of his parents and, in any case, in an atmosphere
of affection and of moral and material securityw.

' Article 4 reads: «When care by the child’s own parents is unavailable or inappropriate, care by
relatives of the child's parents, by another substitute - foster or adoptive - family or, if necessary, by an
appropriate SMtution should be considereds.

= Jah v Norway, Application no. 17383/90, Eur Court H.R. Jjudgment of 7 August 1996, para. 52.

— " Ibid, para. 56,

""‘“"lg-lbd.‘ para. 74. The Court added that «[t]he argument that the applicant might disturb the calm and
-“AaMible fodter-home environment could not be decisive as access arrangements could have been implemented
__oulgl'ﬂu' hé foster home, Having regard 1o the improvements in the applicant's situation and the irreversible
cifects which the deprivation of the applicant’s parental rights and access had on her enjoyment of family
life with her daughter, the measures could not be said 1o be justified».

. ents in
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' can only be justified where it is obvious that the child cannot be reunited with the par-

the foreseeable future, and that there are no less intrusive means to secure the

The ramifications of the constraints placed on States by parents’ rights in adoption
cases were recently evidenced in X v Croatia. % In this case the mother, who suffered

" fom paranoid schizophrenia, was divested of the capacity to act, on the ground that her

qiness affected her capacity to take care of her own rights and interests. The conse-
. ¢ in domestic law was that she was also divested of parental rights, her consent
quen:j:option not being required. The applicant’s daughter had lived with the mother for
fﬁ; ?;‘ust two years of her life, though she was effectively cared. for. by the maten_lal
andmother; she was subsequently taken into State care, but. mamtan.led contact with
ﬁ:e mother. The exclusion of the applicant from the prf)ceed_mgs leading to the ?,dop-
tion order was based on the automatic effect of her being dn{ested of the capacity .to
act, and she had been given no opportunity to express her views about the potential
ad(;ption. Under the circurnstances, the Court conmderefi t.hat a bond h.ad been fc?rmed
petween mother and child amounting to family life within the meaning of Artlcl_e 8
ECHR. The adoption order, severing all ties betwe-en t.he appllcz_mt. and her child,
amounted to a very serious interference with her famll_y. life, and this interference was
incompatible with the Convention insofar as the authorities haq never asse§sed the rela&
tionship between the applicant and her child prior to the aflopu(;? proceedings, nor ha
there been a separate decision on the applicant’s parental rights. . .
Violations of Article 8 have equally been found where the natural father’s rights in
adoption proceedings were not properly observed. The Court acce_pted, as a x.natter of
principle, that a different treatment between mothers afld un.mamed fathers is lawfu
under the Convention in the light of the variable relat1<6)7nsh1p between a Chllld .and a
natural father, going from commitment to ‘indifference. _ However,'the obligation to
allow a natural parent to be sufficiently involved in adoption proceedings generally ex-
tends to unmarried fathers, as shown by Keegan v Ireland. The case concerned The
adoption of a child without the knowledge or consent of the natural fatheF Following
the breakdown of their relationship, the mother had decided to off«_er the -Chllfi for fadop-
tion immediately after the birth, and was able to do so as domestic legl'slanon did not
recognize any right to the biological father, unless he had' bc?en de51gn.ated as :ﬁe
child’s legal guardian. The European Court relied on the. prmcllple_ established in e
Marclo judgment, according to which a child forms a family unit with the parent since
the moment of birth and by the very fact of it, regardless of the nature of the legal ties

X v Croatia, Application no. 11223/04, Eur Court H.R. judgment of 17 July 2008.
“w A
Ihid., paras. 44-55. - )
 See MB v United Kingdom, Application no. 22920/93, EurdC;mm _I;lI.Il{. .demstlfrne :ﬁde?;:L }:r9()91:,
2 i ip betw d a child may differ widely in naf 2 5
parg. 3: «The relationship een a natur_a.l fnﬂlcr_ an ; B e
ircumstan i perhaps even
for example, cireul ces where a child is conceived m_uaily. uninteationally 3 o
the simat?cn where a child is born into a stable and established relationship between an unmarmed man
womany.
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between them.* Several factors supported the finding on the facts of the case: the coy.
ple had cohabited for a significant period of time, they had knowingly decided to con.
ceive a child during the preparation of their wedding, and the father had constant]y
manifested interest in the child during the pregnancy and after the birth.

The stable relationship between the natural father and the mother, as well as the
former’s commitment towards the child, lead to a presumption of “family life” that
cannot be interfered with without consulting the natural father, even where the relation.
ship between the parents has broken down before the child’s birth. Nonetheless, it j
unclear whether the same obligations exist vis-g-vis natural fathers where the child g
the result of a fleeting relationship. Arguably, the Court in Keegan would not have had
to rely on additional arguments to prove pre-existing family life and the father's com-
mitment if the mere biological relationship had resulted in the same right to be consyy.
ed in relation to the adoption.

The recent case law has also limited States’ autonomy in regulating adoption as fay
as the legal effects of an adoption order are concemed. As is known, adoption normally
severs all legal ties with the birth family and creates a new legal relationship with the
adoptive family. This may result in undesired consequences in the case of in-family
adoptions whereby a step-parent wishes to form a legal bond with the step-child, by
his or her spouse, the natural parent, also wishes to preserve theirs.*” In Emoner v Swir-
zerland, national provisions whereby the adoption of a disabled adult by the mother's
cohabitee had the effect of severing the legal ties with the mother was considered (o
constitute a violation of Article 8: «The Court found that “respect” for the applicants'
family life required that biological and social reality be taken into account to avoid the
blind, mechanical application of the provisions of the law 1o this very particular situa-
tion for which they were clearly not intended. Failure to take such considerations into
account flew in the face of the wishes of the persons concerned, without actually bene-
fiting anybody».” Unlike other rulings concerned with the application of domestic

“ See Keegan v Irland, Application no. 16969/90, Eur Court H.R. Jjudgment of 26 May 1994. para. 44:
«The Court recalls that the notion of the “family” in this provision is not confined solely to mamage-based ©
relationships and may encompass other de facto «family» ties where the parties are living together outside
of marriage [...] A thild born out of such a relationship is ipso jure part of that «family» unit from the |
moment of his birth and by the very fact of it. There thus exists between the child and his parents a bond §
smounting 1o family life even if at the time of his or her birth the parents are no longer co-habiting or if |
their relationship has then endeds. See also Gill v Switzerland, Application no. 2321893, Eur Court HR.
judgment of 19 February 1996, para. 5 (family life existed between the father and his seven-year-old
legitimate son, even though he had not seen him for almost seven years),

’ “ The reform of adoption law inl England and Wales illustrates the difficulties in reconciling the effects
of d6ptionwith the specific circumstances of step-parent adoption: before the Adoption and Children Act
2002, the natural parent had to adopt his or her own child in a Jjoint application with the new spouse; sfter
December 30, 2005, pursuant to entry into force of the above-mentioned starute, the step-parent can seek

Jormer er, while it does extinguish the parental status of the other natural parent.
“*Eionet v Switzerland, Application no, 39051/03, Eur Court H.R. judgment of 13 December 2007
para, 36,
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adoption law by different State authorities in a particular case, this Jjudgment directly
called for legislative reform in the area of adoption, showing the far-reaching effects of
Strasbourg supervision.

However, the rights of natural parents in connection with adoption are not unlim-
ited, because they need to be balanced against the rights of the children. Moreover, the
Strasbourg Court suggested in the 2008 Kearns v France judgment that, in a case in
which the competing interests of the biological mother, the child and the adoptive
family are at stake, «[i]n striking a balance between these different interests, the child’s
best interests should be paramount».”’ In particular, the judgment established that a
time limit of two months prescribed by national law for a parent to withdraw consent to
adoption did not infringe the parent’s right to respect for family life. The rationale lay
in the interest of the child to create new bonds with the adoptive family as soon as
practically possible.”

4. Dispensing with parental consent to further the best interests of the child

Under exceptional circumstances, where the child’s bonds with the biological father
are significantly weaker than the bonds established with the step-parent, the Court does
not consider the adoption order in favour of the latter a violation of the former’s Article
8 rights. According to the Court’s reasoning in Séderbdck v Sweden, the natural family
ties must give priority to the de facto family ties formed between the step-father, the
mother and the child in the course of several years.” Similarly, in Kuijper v Nether-
lands — which, interestingly, concemed an adoption severing the legal ties with the
mother — the Court had regard to the fact that the request for adoption merely sought to
consolidate existing ties, and that it was fully supported by the child, who had almost
come of age.74

The more recent case of Eski v Austria confirms that domestic courts’ decision to
grant permission for a child to be adopted without the consent of the natural parent
does not necessarily breach Article 8 if the decision serves the best interests of the
child concerned and reflects an already existing social reality. The child’s parents had
separated when she was two years old, and there had been very little contact between
the child and the natural father, he had not made maintenance payments, and during the

: Kearns v France, Application no. 35991/04, Eur Court H.R. judgment of 10 January 2008, para. 79.
Ibid., para. 80.

7 See Saderback v Sweden, Application a0, 24484/94, Eur Court HLR. judgment of 28 October 1998,
para. 33: wthe child had been living with her mother since her birth and with her adoptive father since she
was eight months old [...] . He had taken part in the care of M., who regarded him as her father [...]. Thus,
when the adoption was granted [...], de facto family ties had existed between the mother and the adoptive
father for five and a half years, until they married in January 1989, ‘and between him and M. for six and a
half years, The adopi lidated and formalised those tics [...]. In taking the measure the District
Court had regard not only to the investigation carried out by the Social Council but also to the evidence
given by the applicant and the adoptive fathe: at a hearing [..] and was thus in & better position than the

Judges in striking a fair balance betweéen the competing interests involveds.
Kuijper v Netherlands, Application no. 64848/01, Eur Court H.R. decision of 3 March 2005,
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visits his aggressiveness towards the mother caused the child to suffer stress and anxi

ty. The Strasbourg Court considered that the adoption decision had constituted an ip; -
ference with Mr Eski’s right to family life, but that the domestic courts had struck a ;er-
balance between the competing interests involved. In particular, the following elem e
indicated that the decision had not been disproportionate: the absence of close tiese[?:s
'tween father and child, the father’s lack of commitment demonstrated by the unw'!l‘
ingness to provide financial support, the detrimental effect on the child of the farh 1 s
attitude’ towards the mother, and the child’s views to the effect that she considcrcd?-h:
g;::ie;:fl;]:f::;‘:_%s her father and favoured the adoption, which thus merely consoli.

Howgver, it should be stressed that the reprehensible conduct of the natural paren;
as seen in Eski, is not the decisive argument. The judgment in Chepelev v Russia di 5
closed a similar concern for allowing the consolidation of the new social family creat:e:
pcn_veen child and step-father when the natural parent’s presence in the life of the child
is simply marginal. In Chepelev the new husband of the applicant’s ex-wife had sue
cessfully brought proceedings to adopt the applicant’s daughter, as the domestic court;
considered the adoption to be in the best interests of the child. The Strasbourg Count
supported the domestic courts’ assessment, insofar as the applicant had not seen his
daughter since she was two years old (more than three years before the adoption order
was granted) and she considered the mother’s husband to be her father.”

Tl_ns consistent pattern of jurisprudence shows that, under the balance of interests
dpcmne. natural parents who fail to prove commitment (infrequent contact, no finan-
cugl support, efc.) seem to forfeit their right to parental status, for the benefit of the
child’s legal integration into an already existing de facto family,

5. The f.’almos{) equal standing of biological and adoptive Jfamilies under Article 8

Sta.:mng from the early case law of the Strasbourg organs, it became apparent that
adoptive parents and children are entitled to the same protection under Article § as any
f)ther form of family. In the 1975 X v Belgium and Netherlands decision, while refus-
ing 10 accept the existence of a right to adopt under the ECHR, the Commission high-
l:ght.ed zh::u, where adoption has taken place according to the relevant national law a
relationship emerges between adopter and adoptee that undoubtedly comes under t’he
scope of Article 8, and separating such persons would amount to a denial of their right
to respect for family life, in contrast with the State’s conventional obligations.”

B g
Eski v A icati j
- v ns}'}'a."}\pphcatlou no. 21949/03, Eur Court HR. Jjudgment of 25 January 2007, paras. 38-

% . i
2 Chepelev v Russia, Application no. 58077/00, Eur Court H.R. judgment of 26 July 2007, paras. 27-
‘”:ﬁ:-r\f; ptum and Ne 7
e X v Belg; etherlands; cit., at 77 i im “the ri
I . famz‘{;'%{gm i how:—u r.;m amc «T:he I'at':t that the appllcant.cannot claim "the right to
cwhild wee A y er, that rel_a!ionshxp between an adoptive parent and an adoptive
same nature as the family relations protected by Article 8 of the Convention. The
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In the 1977 X and Y v United Kingdom decision, the Commission considered, in a
rather reserved formulation, that adoption may be one way to found a family within the
meaning of Article 12: «[T]he Commission considers that the adoption of a child and
its integration into a family with a couple might, at least in some circumstances, be said
to constitute the foundation of a family by that couple. It is quite conceivable that a
«family” might be “founded” in such a way»."'3 Similarly, the concept that a family
may well be founded by means of adopting children was alluded to in an obiter dictum
in the Van OQosterwijck v Belgium case.”

The principle was more forcefully reiterated in the 1981 X v Netherlands case,
where the Commission affirmed that founding a family under Article 12 does not ex-
clusively refer to biological descent: «[TThe concept of family life in a great number of
member States legitimates the view that the founding of a family, within the meaning
of Article 12, does not only envisage natural children, but also adoptive children. As
provided by the Article, the exercise of such a right is govemned by the national
laws».

As discussed before, nothing in these decisions suggests an obligation under Article
12 to provide for adoption, and where the legal option exists it is governed by domestic
laws. However, once the family has been founded in accordance with domestic provi-
sions, adoptive families are assimilated to natural families for the purposes of the pro-
tection afforded by Article 8. In the 1682 X v France decision,31 the Commission clear-
ly stated that adoptive families are covered by Article 8. The applicant and his wife had
adopted a 6-year-old boy in 1968 with the consent of the natural mother, but following
the death of the applicant’ wife and his remarriage a conflictual situation had devel-
oped with the child, with the result that the applicant entrusted the child provisionally
in 1975 to his natural mother. Two years later, the mother refused to return the child,
she requested guardianship and obtained a court decision withdrawing the applicant's
parental authority, and awarding the child to her. The Commission observed, relying on
X v Belgium and Netherlands, that «although the right to adopt is not one of the rights
specifically guaranteed under the Convention, the relations between an adoptive parent
and an adopted child are as a rule the same family relations protected by Article 8».5
The Court found however that the demestic legislation did not discriminate between
adoptive parents and biological parents in respect of the possibility of withdrawal of
parental responsibility for lack of care; the proceedings leading to the judicial decision
to withdraw parental authority applied, as between the adoptive father and the natural

Commission is of the opinion that a State cannot separate two persons united by an adoption contract, or
forbid them to meet, without engaging its responsibility under Article 8 of the Convention».

™ X and Y v United Kingdom, cit., at 34,

™ See Van Qosterwijck v Belgium, Application no. 7654/76, Eur Comm H.R. report of 1 March 1979,

para. 59: «une famille peut toujours étre fondée par I’adoption d’enfants».
®yy Netherlands, cit., at 177.
¥ X v France, Application no. 9993/82, Eur Comm H.R. decision of 5 October 1982.

% Ibid., p. 243.
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mother, the same principles that would have applied in a custody case between tWo di.

vorced parents, the emphasis being placed on the child’s physical and emotional wej).

being, The complaint was rejected insofar as the withdrawal of parental responsibility

sought to secure the “health” and “protection of the rights” of the child within the
meaning of Article 8 (2).

The 2004 judgment of the Court in the Pini and Bertani case® confirms and consol.
idates the Commission’s approach to adoptive families as covered by Article 8, even in
an extreme case where the relationship between adopters and adoptees is merely a lega)
one. The applicants, two Italian couples, had obtained adoption orders in respect of two
9-year-old Romanian girls living in a private care centre. However, the care centre hag
refused to transfer custody to the applicants, who complained that the Romanian au-
thorities had not taken the necessary steps to enforce the orders. Even Ihoug-b the chil-
dren concerned had never lived with their adoptive families, the European Court foung
that there was a bond between the applicants and their adopted children that benefiteq
from Article 8 guarantees: «although the right to adopt is not, as such, included among
the rights guaranteed by the Convention, the relations between an adoptive parent and
an adopted child are as a rule of the same nature as the family relations protected by
Atrticle 8 of the Conventiony.*

Thus, a relationship created by a lawful final adoption order, conferring parenta)
status upon the applicants, even in the absence of any close de facto ties, was sufficient
to trigger the protection of Article 8. A parallel can be drawn with previous case law
establishing that the mere biological bond between parent and child gives rise to “famj.
ly life” within the meaning of Article 8 before they had a chance to develop a family
life together,* and that Article 8 may even extend to the potential relationship between
a child born out of wedlock and the putative father seeking to challenge the presump-
tion of patemity in favour of his former fiancée’s husband.™ Analogously, the mere
legal bond between adoptive parent and adoptive child triggers the application of Arti-
cle 8, which protects the potential relationship they may develop. This seems to indj-
cate the recognition of the equal value of adoption-based descent with respect to natu-
ral descent.

Interestingly, however, the presence of parental ties based on adoption results in an
alteration of the balancing exercise normally undertaken by the Court to decide cases in

® Pini and Bertani & Manera and Atripaldi v Romania, Applications nos. 78028/01 and 78030/01, Eur
Court H.R. judgment of 22 June 2004,
-r‘??%.&m’,pm 140.

i Keggamy dreland, cir,
e T‘Wl:ﬁn.’ma‘, Application no. 27110/95, Eur Court H.R. decision of 29 June 1999, para. 2.
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lationship based on adoption».’;7 The explanation lies iTl the sf;aCt that' «adoption
o “providing a child with a family, not a family with a child”».” Adoptive parents
g plt:zre in a more precarious position when compared to biological parents, for
are,;::;; are’ entitled to treat the children’s welfare as paramount rather than seek to
th‘;jeve a fair balance between concurring rights._ . _
i in Pini and Bertani the applicants’ aspirations to found a family were super-
dTél 1:}: the competing interests of the children: «the a-pplicant.s’ right to dev.elop ties
= their adopted children was circumscribed by the children’s interests, notW}thstand-
‘-Nlththeea plicants' legitimate aspirations to found a family»® Greater welght was
e d npthe children’s wishes not to be removed to a foreign country and llye V.Vlth
P 0the erceived as strangers,”’ and on their unlikely harmonious integration into
- fax}tllirl)ies ' The domestic authorities’ decision not to further gczeek to enfo?ce
ﬁ: :gz;)tion ordz;,rs was consequently not found in b.reac':h,of Artic%e 8. The ﬂfem;ml:
does not appear unfair on the facts of the case, considering that at issue was the a op_
. f older children, and that the adcptive parents had never actually fulfilled a paren
tt:;nrcc:le Nonetheless: the general principle allowing for a differ.enc‘e of t.reatment be-
tween an adoptive parent and a natural parent may appear less Jusélf;ed ﬂ11n Z;jf; ;(:)rn;
cerning adoption of babies, and where the adoptive parent has cared for the
1011%1::‘;112;?;”;- Pini and Bertani 1s in sharp contrast with the view ta.lfen in Johan-
sen v Norway with regard to natural parents.fln tltlrat f(:’nt:::et:; a(-lr:g,r:]nedctcesi ;::e Ir;;
spondent government’s claim that, in case of contras fe. AL e
interests, the latter are paramount, and m51steq that «a fair ba e
the interests of the child in remaining in public care afld those of the pa
:)“e’ie;; reunited with the child».”® The Court contiflued l?y saying th:t E;l]nbceas.l;rgnlfi :sltx:
this balancing exercise, the Court wil_ attach pa.rtlcular.1mportance 0 : AN
of the child, which, depending on their nature and senou.sness, may X-n rri Siil
the parent”, «in particular [...] the parent ca.nno_t be entitled under 1 cle t» 5 .This
have such measures taken as would harm the child's health and development».

. o . .
8 Pini and Bertani & Manera and Atripaldi v Romania, cit., para. 156 (emphbasis added)

& Ibid.

89 .
o i ey ing i i d of the adopted
* See i];id, para. 153: «at issue here are the competing interests of the applicants and o p

hildren. There are unquestionably no grounds, from the children's persl_aective, for crea:iinghemott;;nailit:s
:g;msiniheir will between them and people to whom they are not biologically related and whom they
e i iti i their harmonious
: N Sgee ibid., para. 164: «Their conscious opposition to adoption would make
integration into their new adoptive family unlikely».
*2 Ibid., para. 166.

9 . 78,
Johansen v Norway, cit., para. o 3 TN
# J’gi'd. (emphasis added). See, however, Yousef v Netherlands, Application no. 3

L ara. isi ild’ fare was considered
J . 73, for a decision where the child’s wel 2

o 051;;5 Novembcfwiztgoiepnamrz?-pa:ent‘ interests. Nonetheless, it should be pointed out that
« ™ swhen competing :
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seems to suggest that the children’s interests are paramount in case of conflict with the
interests of adoptive parents, while in case of conflict with the biological parents
rights anything falling short of physical or emotional (risk of) harm may not reach the
threshold required. Against the background of the recognition of the adoptive family ag
“family” for all intents and purposes under Article §, this is undoubtedly an important
distinction in the level of protection afforded to adoptive parents as opposed to natura]
parents.

Another difference between biological families and adoptive families is that the lat-
ter are not necessarily irreversible. However, a decision revoking an adoption order is 3
very serious interference and needs to be justified by compelling reasons under the se-
cond paragraph of Article 8. In the 2010 Kurochkin v Ukraine judgment, the Court
found that the annulment of a child’s adoption was a disproportionate interference in
the adoptive father’s family life: the decision was not supported by sufficient reasons to
demonstrate that it was necessary in a democratic society.”

The Strasbourg Court also had an opportunity to assess whether there can be any
lawful difference of treatment between biological children and adoptive children. In
Pla and Puncernau v Andorra, the Court considered whether discrimination of adopted
children with regard to inheritance rights was compatible with the ECHR. Interestingly,
the case did not concern statutory provisions on adoptive childrens’ inheritance rights,
but the interpretation of a testamentary disposition drafted in 1939 and executed in
1995. The testatrix intended to live her assets to her son as life tenant, with the remain-
der to a son or grandson of a lawful and canonical marriage. Submitting that, as an
adopted child of the deceased’s son, the applicant could not inherit under the will, two
great-grandchildren of the testatrix brought civil proceedings; the court of appeal con-
sidered that adoption had been unheard of in Andorra during the first half of the twen-
tieth century, and therefore the intention of the testatrix could not have been 16 include
an adoptive child.®

The European Court found that there had been a violation of Articlel4 read in con-
junction with Article 8. There was nothing in the will to suggest that the testatrix in-
tended to exclude adopted grandsons, and the interpretation of the notion of “son” as to
cover only biological sons was in blatant disregard of the prohibition of discrimina-

the contested measure (impossibility to legally recognize the child) did not prevent the applicant’s access to
the child.

% Kurochkin v Ukraine, Application no. 42276/08, Eur Court H.R. judgment of 20 May 2010, paras.
53-59. The applicant and his wife had adopted an 11-year old child. The child developed negative relations
with the_adoptive mother, towards whén he was aggressive, therefore she sought an annulment of the
adoption ordétFhough the relations with the father were positive, and the couple were divoreed by the time
of the annulment proceedings, the annulment was ordered in respect of both parents. However the child
continued to live with the applicant, who eventually was appointed his legal guardian. For the Court this
“EViteaced that the was not v, insofar as it disasvowed the finding that the applicant lacked
j aﬁgrus}o.v&me child and was unable to ensure his proper upbringing.
o~ TP ' énd Puncernau v Andorra, Application no. 69498/01, Eur Court H.R. judgment of 13 July 2004,
paias, 47-52.

s
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sion.”” The distinction operated in the judicial interpretation of the will was found to

ursue no legitimate aim and to have no objective and reasonable justification; an
adopted child was in the same legal position as a biological child of his or her parents
in all respects.” The Court also stressed that, since the Convention is a dynamic in-
strument, the domestic courts could not ignore new realities: even though the will had
been made in 1939, the testatrix could not be presumed to have meant that adoptive
children were not considered “children” for succession purposes.”

6. Recognition of foreign adoptions

The margin of appreciation recognized to States in connection with the regulation
of domestic proceedings for adoption applies a fortiori to the treatment of foreign
adoptions. As expressed by the Commission in the already mentioned X and Y v United
Kingdom decision, States are under no obligation to admit international adoptions, to
recognize legal effects to adoptions occurred in other States; or to permit the entrance
of foreign minors into their territory with a view to adoption proceedings. The Com-
mission considered consistent with UK’s conventional obligations the decision not to
recognize the adoption in India of an Indian child by the uncle, a British citizen of In-
dian origins, and consequently not to allow the child ta enter the UK in order to live
with the adoptive father. According to the Commission, as long as the State docs not
interfere with a person’s right to procreate, the refusal to grant the individual a right to
found 2 family according to a particular procedure sought by him or her does not
preach Article 12 ECHR.'

Naturally, States have an obligation to recognize foreign adoptions when such
recognition stems from other commitments under international law. The 1986 UN Dec-
aration on Social and Legal Principles relating to the Protection and Welfare of Chil-
dren, with Special Reference to Foster Placement and Adoption Nationally and Interna-
tionally prescribes the right of the adoptive family to adequate protection, especially in
case of inter-country adoptions, for which recognition of the foreign adoption order is
critical.'® However, no enforceable right can be based on a non-binding instrument.
Conversely, a proper legal obligation to recognize legal effects to foreign adoptions

%7 Ibid., paras. 58-59.

%8 Ibid., para. 61.

# Ibid., para. 62.

19 See X and ¥ v United Kingdom, cit., p. 35: «Whilst the first applicant may have been prevented from
exercising his right to “found a family” in the particular way in which he desired, the Commission does not
therelore consider that this was inconsistent with Article 12, since the relevant national laws did not allow
for the exercise of the right in such a way, There is no question of the right of the first applicant and his
wife to procreate children having been interfered withy. Also, since, despite the adoption, the child had
continued to live with the birth family, and between him and the uncle/ adoptive father there had never been
effective family life, the Commission held that Article 8 was not applicable.

101 Article 23 of the Declaration reads: «In intercountry adoption, as a rule, the legal validity of the
adoption should be assured in each of the countries involved».
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binds the States Parties to the 1993 Hague Convention on inter-country adoptiong 102
The chief aims of the Convention include the introduction of uniform standards in
adoption proceedings in the Contracting parties,'” and the mutual recognition of adop.
tion orders to protect the new families thus created.'™ Article 5, concerned with the
conditions for adoption, does not consider eligibility issues, but Article 24 provides for
a safeguard clause, allowing States to refuse recognition based on public order consid-
erations, and taking into account the best interests of the child. This seemingly suggests
that States who do not recognize same-sex marriages or civil partnerships may lawfully
deny legal effects in their jurisdiction to an adoption order granted to a same-sex con.
ple. However, where the facts of a case fall outside the temporal or material scope of
application of the Hague Convention,'™ one might inquire whether any guarantees
stem from the human rights enshrined in the ECHR.

In Wagner and JM.W.L. v Luxembourg, the European Court was called to assess
the legitimacy under the ECHR of a State’s refusal to recognize a lawful foreign adop.-
tion. The claimant, who had adopted a three-year old girl in Peru as a sole applicant,
sought to have the Peruvian adoption decision declared enforceable in Luxembourg,
with a view to secure, amongst other things, the acquisition of Luxembourg nationality
by her daughter. Her application had been dismissed by the domestic courts, based on
the fact that under domestic law unmarried persons were not eligible to adopt. Having
found that there had been an interference with Mrs Wagner’s and her daughter’s right
to respect for family life," and that the interference pursued the legitimate aim of pro-
tecting “health or morals” and the “rights and freedoms” of the child,"” the Strasbourg
Court undertook to examine whether the measure was «necessary in a democratic soci-
ety».

To that end, the Court observed that a broad consensus existed in Europe in favour
of adoption by unmarried persons,108 and that, moreover, the denial of full recognition
to the adoption failed to take account of the actual social reality of the case; as a result
of the authorities’ refusal to fully recognize the adoption, the claimants encountered
obstacles in their day-to-day lives (including the need to regularly apply for a resident
permit and a visa to travel to certain countries).'® The national decision therefore did

'™ The Convention, signed on 29 May 1993 and entered into force on | May 2005, has been ratified by
83 countries [last update: 18 January 2011},

' See fourth para. of the Preamble, Article 1 (a),

' See Articles 1 (c) and 23 (1),

" Naturally, even if a State breaches The Hague Convention, the victim cannot rely on that obligation
beforethe European Court. See, eg., Di Lazzaro v ltaly, cit., p. 139 «The Commission recalls that it is
competent to 2pply only the European Convention on Human Rights and it is not competent to ensure the
application of other intemational conventions as such».

! Wagner and JM.W.L. v Luxembourg, Application no. 76240/01, judgment of 28 June 2007, paras.

'Eg_ggmuas. 125-126. =
" Ibid., para. 129.

% Ibid., para. 132.
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not promote the best interests of the child."® This also amounted, for the Court, to un-
lawful discrimination, insofar as the Peruvian girl had been penalised on account of her
status as an adoptive child of an unmarried mother whose family ties were based on a
foreign adoption order. =

Certainly, it may be argued that z person can circumvent national legislation on
adoption by seeking an adoption order abroad under a more permissive legislation.
However, the Court’s argument concemning the importance of protecting the social re-
ality is compelling. As long as there are no public policy reasons against recognition,
no one’s interests are served (and especially not the child’s) by placing legal obstacles
in the path of the development of a normal family life.

7. Conclusions: the demise of the margin of appreciation doctrine?

The examination of the Strasbourg jurisprudence on addption reveals that, while no
right to adopt is recognized under the Convention (hence no obligation for States to in-
clude adoption in their legal systems), the regulation of this institution where States
choose to introduce it is not free from European judicial supervision. The Fretté and
E.B. rulings suggest that the lack of recognition by the Court of a right to adopt under
Article 8 no longer has any practical effect, since the Court is willing to accept that
adoption-related matters fall within the general ambit of Article 8. Even though States
have no obligation to introduce legislation contemplating adoption, wherever they have
done so (i.e. in the case of virtually all Contracting Parties), any claims involving adop-
tion proceedings will be considered under Article 8, which is tantamount to admitting
that the exercise of the right to adopt is protected under Article 8.

In the earlier case law, the Strasbourg organs were merely concerned with existing
ECHR rights potentially interfered with in the course of adoption proceedings, such as
the right to respect for family life of natural parents, whose claims under Article 8
raised no controversy. The protection of adoptive families lawfully created in accord-
ance with domestic pre-requisites also appears as an unptoblematic step taken by the
European organs in their evolutive interpretation of the Convention. Another uncontro-
versial principle emerging from the case law is that adoption must be governed by the
principle of paramountcy of the child’s interests, insofar as, unlike other means of
founding a family such as artificial insemination, adoption is not primarily about giving
a child to a family, but about giving a family to a child.'”? Naturally, there is a risk of
arbitrariness in resorting to concepts as vague and subjective as “best interests”, and
indeed «[t]he danger of such an approach is that the best interests principle becomes an
essentially meaningless concept which can be invoked as a self-serving principle by

' Ibid., para. 133.

" Ibid., paras. 155-159.

'2 See P. MOROZZO DELLA ROCCA, Riflessioni, cit., p. 218: «l’adozione serve, invero, a dare una
famiglia al bambino [...] pur se il desiderio di genitorialita ¢ comunque alla base di un equilibrato approccio
culturale all’adozione, che rifugge la motivazione puramente filantropica».
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decision makers to gamer legitimacy for their decisi ha i
sionsy.~ That said, is th
bourg Co'u.r?t bctte_r placed or ?ctter equipped to assess where the interests of tljesm-&
a.ctually lie? And is merf: aunique answer to this question for all the nar.ioual‘comm-;cmml-d
ties \:lgre [!IE (;onvcnnon ap?h'os, regardless of their social, cultural and legal trg -
tions? ¢ onsidering the recent jurisprudence, the European Court would oy
spond in the affirmative. sy re
ardln performing lht?ir monitoring function, the Strasbourg organs have assumeqd
" l:gus ?Sk of‘ .set?kmg «une conciliation périlleuse entre les exigences du reSpec;ﬂ;e
Ixf:i aﬁm de lecn.t cf:n?ennqmcl et les nécessités de I'interprétation évolutivey s
;::d yfmsec;ved Vis-a-vis claums' of parenthood not based on biological procreati‘
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stake, ¢ Strasbourg organs preferred to allow a wid i
tion to States. The more recent trends in adopti g
> States . option cases, however, indic:

Court is willing to restrict that i iati A i
Sounis w margin of appreciation even where there is no European

”As a consequence_ of the activism of the Strasbourg organs, adoption has paradoxi
;,?djzi:]]wed from' be:iag a totally unregulated institution under the ECHR towards :;

supra-national imposition of legislative choices in i
argas of family law
3:; cc;mmon' Euro!::ean. values are yet crystallized. Thus, E.B. u.mnistakagly ind\i;‘:cr:]:xic
mtts ﬁ;nest}c legislation cannot establish a bar on adoption for homosexual ap h‘f
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_ uropean level. Less clearly, but not implausibly, si S—
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household, and insofar as adoption law cannot discriminate on the grounds of civil]m:
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J. TOBIN ~ R. MCNAIR, Public international law and the reguiation of private spaces: does the

::;;e?mm :;-: z: R?::: of the Child impose an abligation on states to allow gay and leshian couples to
cljg;'hij}ry fm-.sam r Pol. Fam., 2009, p 114. Starting from examining the debate on the e)ﬁc:fion of
o same sex couples to adopt underlying the approval of the Adoption and Children Act 2002
i :Ilj-r::f a h:ﬁht to adopt to same-sex couples even before the Civil Partnership Act 2004 was adopted!

i : ::;: iv:?gn_: thelw main sssump_r.i:m.s against the bill: the need for a male role model andol?amalﬁ
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" 1\-“1' LEVINET, Filiation et vie Sfamiliale, cit., p, 129,

A Coussmg-coum;e, Famdlle er Convention eropéenne des Droits de I'Homme in P.
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i See A, B:\nm‘. Homosexual adoption, in Camb. Law Jour., 2008, p. 479-480: «lt is crystal clear
From m-jﬂdgm g ot ado;::: is a:_‘.' l:nger lawful under the Convention for states to operate a blanket rule that
. on by homosexuals, Whi ientati i
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The stance of the Court may be humanely justified, but it remains legally flawed.
On the one hand, it is not consistent with the application of the margin of appreciation
goctrine, which builds European standards on the common denominators, and allows
wide discretion to national authorities in matters characterized by a lack of European
.;onsensus.m The E.B. ruling appears in striking contrast with the recent application of
his doctrine in the 4, B and C v Ireland 2010 decision,""* where the Court (surprising-
1y) stated that, even though virtually all other European States permit abortion, a mar-
gin of appreciation should still be recognized to the Irish authorities in this particularly
sensitive field."" There is a risk that the inconsistent use of the margin of appreciation
doctrine could render European decision-making arbitrary and unpredictable.

Undoubtedly, certain aspects of adoption, in particular adoption by homosexuals,
are still the subject of much disagreement in Europe,120 and do not justify impositions
under the umbrella of the European Ccnvention. On the one hand, State authorities re-
main closer to their community, hence in a better position to assess its social percep-
tions and moral values at any given point in time. On the other hand, since there are no
conclusive empirical studies on the wzlfare of children brought up by same-sex par-
ents, the European Court should be guided by the precautionary principle, and opt for a
less pro-active approach.

1t is submitted that, absent a common European denominator, important legislative
choices, significantly involving the sensitivities of national communities, should not be
made in the European Court, but in national Parliaments. Thus; the awareness of any
minority values and legitimate interests needs to pass through the communities” social
conscience and through the debates of national legislatures rather than being imposed

W7 See, far example, Kearns v France, cit., para. 74 : «The Contracting States will usually enjoy a wide
margin of appreciation if the public authorities are required to strike a balance between competing private
and public interests or Convention rights. This applies all the more where there is no consensus within the
member States of the Council of Europe as to the relative importance of the interest at stake or as to the best
means of protecting it».

8 4B and C v Ireland, Application no. 25579/05, Eur Court HR. judgment of 16 December 2010,
paras, 231-237.

119 The Court observed that a consensus existed among the majority of the members States of the
Council of Europe allowing broader access to abortion than under Irish law, indeed Ireland was the only
Council of Europe member State which allowed abortion only when the pregnancy posed a risk to the life
of the exp t mother (abortion was available on request in some 30 Europ ies; it was availabl
for health-related reasons in approximately 40 States), and only three States (Andorra, Malta and San
Marino) had more restrictive access to abortion than Ireland, in which States abortion was prohibited
regardless of the risk to a woman’s life. Howeyer, the Court found that the undisputed consensus among the
Council of Europe member States was not sufficient to narrow decisively the broad margin of appreciation
the State enjoyed as regards the balancing of the conflicting interests of the foetus and the mother.

19 Gup I TORIN — R. MCNAIR, Public international law and the regulation of privare spaces, cit., .
128: «The ability of same sex couples to adopt child jains limited to only a handful of states - the UK,
Spain, France, South Africa, Isracl, Guam, Andorra, the Netherlands, Denmark, Belgium, Icchnd: and
Sweden [...]. Morcover in some of these jurisdictions, the scope of a gay or lesbian person's capacity to
adopt is limited to * second parent’ or * swp parent’ adoption, that is, the adoption by one partner of thz
biological or adopted child of the other partuer. [...] Thus the dominant position, in those states in which
adoption is permitted, is that same sex couples should not be eligible to adopt ch ild
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top-down from Strasbourg. The current approach is arguably at odds with the E
Court’s judicial role: as interpreter of ECHR ri ghts, the Court should seck to ref'].“
isting mentalities and not to be at the vanguard of new and perplexing paradi sl el’sl
The ECHR is not a catalogue of abstract and objectively “just” values outl:ide gims‘.‘
ic geopolitical context, but an international treaty to be interpreted accordin;s;ec(;,f-
e

common practice of States, with an emphasis on th
€ current status of h isati
moral and legal values across Europe. rmonisation of
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mentalités mais elle doit les suivres. cit., p. 307: «La jurisprudence européenne ne bouleverse pas les © [ -
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1. Introduction

Nous pouvons dire que I'Espagne a mis la juridiction universelle 4 la mode. Le ven-
dredi 16 octobre 1998, a trois heures du soir, le Juge Baltasar Garzén Real, magistrat-
Juge du Tribunal Central d’Instruction numéro 5 de I'Audience Nationale a rédigé un
mandat international de recherche et d'arrét, pour de génocide, terrorisme et torture,
contre l'ex-chef d'Etat du Chili, Auguste Pinochet Ugarte, sachant qu’il se trouvait dans
une clinique londonienne, en convalescence en raison d'une opération chirurgicale.
Tous les télétypes du monde se son: actionnés et c’est ainsi qu'on a popularisé l'expres-
sion juridiction universelle.

M. Pinochet se trouvait a Loncres, en visite privée, sans aucune immunité et les
agents de Scotland Yard, avec leurs interprétes, ont communiqué |’arrestation formulée
par le juge britannique de leur juridiction, qui avait regu la commission rogatoire du
juge espagnol.

Cela a représenté un coup de masse et un casse-téte pour les politiciens et les di-
plomates, et une énorme source d'animation pour les défenseurs de la cause des droits
de ’homme.

Ce n'est pas parce que la juridiction universelle n'était pas une institution juridique
internationale suffisamment connue par les experts, sinon parce que c’était la premiere
fois qu’une arrestation ayant de telles caractéristiques avait été activée, en se basant sur
la compétence attribuée par une loi interne 2 un juge national sans aucune relation avec
la majorité des délits, qui avaient été commis & 1'étranger, par des étrangers, contre des
étrangers.

Pour le Royaume-Uni, il ne s'agissait pas d'une demande de juridiction universelle
sinon, techniquement, d'une réponse 4 une demande d'extradition par 1'Espagne, dans le
cadre d'un traité dont les deux Etats étaient parties.

Toutefots, la répercussion médiatique a déclenché toutes les alarmes juridiques. De
fait, a partir de cette affaire, des études consciencieuses ont été entreprises sur cette
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